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IN THE 


United States Court of Appeals 


For rae District or Corumsr Crecoir 
No. 16,412 


Nartionau Lasor Reuations Boarp, 
Petitioner, 
v 


Sranwr Lrrnocrapy, Inc. 
Respondent. 


JOINT APPENDIX 


Prehearing Conference Stipulation 
Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late and agree to the following with respect to the issues, 
and the dates for filing of the briefs and the joint appendix: 


L 
Tue Issue 


Whether respondent, having settled an unfair labor prac- 
tice charge against it by signing a settlement agreement 
in which it agreed to bargain with the certified Union, 
could 6 weeks after signing the agreement and 13 months 
after the Union was certified, refuse to bargain with that 
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Union on the ground that a rival union intended to file, and 
shortly thereafter did file, a representation petition with 
the Board. 


. 
Toe Briers anp Jornt APPENDIX 


1. The portions of the record to be printed shall be em- 
bodied in a Joint Appendix. The printed Joint Appendix 
shall be filed in this Court and served on or before August 
18, 1961. Petitioner has served respondent with its designa- 
tion of the portions of the record which it wishes to ap- 
pear in the Joint Appendix. Respondent will serve its 
designation within ten days after the Court’s approval of 
this stipulation. Any further designation by petitioner 
shall be served within five days after its receipt of re- 
spondent’s designation. 


2, Each party shall bear the expense of printing in the 


Joint Appendix the portions of the record designated by 
it. Petitioner’s designation includes the Board’s Decision 
and Order, the Intermediate Report of the Trial Examiner, 
this stipulation, and the Court’s order thereon. The print- 
ing of the record shall be the responsibility of petitioner. 


3. The parties and the Court, at or following the hearing 
of the case, may refer to any portion of the original tran- 
script of record or exhibits herein which has not been 
printed, or otherwise reproduced, and any portions of the 
record thus referred to will be printed in a Supplemental 
Joint Appendix if the Court directs. 


4. Petitioner’s brief shall be filed on or before August 
18, 1961. Respondent’s brief shall be filed on or before 
September 18, 1961. 


Petitioner’s reply brief, if any, shall be filed on or before 
September 29, 1961. The provisions of Rule 19 (d) with 
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respect to typewritten briefs shall be applicable to the 
briefs in this case. 


Washington, D. C. 
June 21, 1961. 


/s/ Marcey Mauiet-PREvostT 
Marcel Mallet-Prevost 
Assistant General Counsel 


Washington, D.C. 
June 27, 1961. “ 


Narionay Lasor Revations Boarp 


/s/ Heven F. HumpHrey 
Helen F. Humphrey 
Counsel for Respondent 


Order 
Counsel for the parties in the above-entitled case having 


submitted their stipulation dated June 27, 1961, pursuant 
to Rule 31(k) of the General Rules of this Court, and the 
stipulation having been considered, the stipulation is here- 
by approved, and it is 

Orverep that the stipulation dated June 27, 1961, shall 
control further proceedings in this case unless modified 
by further order of this court, and that the stipulation 
and this order shall be printed in the joint appendix. 


Dated: June 29, 1961 


NATIONAL LABOR RELATIONS BOARD 
Decision and Order 


On August 12, 1960, Trial Examiner Louis Plost issued 
his Intermediate Report in the above-entitled proceeding, 
finding that the Respondent had engaged in and was 
engaging in a certain unfair labor practice and recom- 
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mending that it cease and desist therefrom and take cer- 
tain affirmative action, as set forth in the copy of the 
Intermediate Report attached hereto. Thereafter, the 
Respondent filed exceptions to the Intermediate Report 
and a supporting brief. 

The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and brief, and the entire record in this proceed- 
ing, and hereby adopts the findings, conclusions, and rec- 
ommendations of the Trial Examiner with the following 
additions. 

‘As set forth in the Intermediate Report, Local 13, Amal- 
gamated Lithographers of America, herein called the 
Lithographers, was certified by the Board, on February 2, 
1959, as collective bargaining agent for Respondent’s em- 
ployees. Thereafter approximately 25 meetings between 
these parties produced agreement on 10 out of 19 clauses 
in the Lithographers’ proposed contract. On December 15, 
1959, the Lithographers filed a charge against Respondent 
alleging, inter alia, a violation of Section 8(a)(5) of the 
Act. On January 28, 1960, Respondent and the Lithog- 
raphers signed a settlement agreement, which required 
Respondent to bargain in good faith with the Lithog- 
raphers. On January 29, 1960, the Regional Director of 
the Board approved the settlement agreement. Thereafter 
negotiation meetings of 2 hours each were held on Feb- 
ruary 17, February 23, and March 1, 1960. A fourth meet- 
ing was scheduled for March 11, 1960. The day before this 
scheduled meeting, the Respondent was informed by an 
employee that the Washington Printing Pressmen, Assist- 
ants and Offset Workers Union (Locals 351-42-530), herein 
called the Pressmen, intended to file a petition for a rep- 
resentation election. On March 11 the Respondent’s attor- 
ney notified the Lithographers that the Respondent would 
not bargain further with the Lithographers. It is this 
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refusal to bargain which led to the filing of the charge in 
this case. 

Respondent contends that it was obligated under the 
Midwest Piping doctrine’ to refrain from bargaining with 
the Lithographers after it was notified, on March 10, 1960, 
that the Pressmen intended to file a petition for a repre- 
sentation election. We find no merit in this contention. 

It is well settled that after an employer enters into a 
settlement agreement requiring it to bargain in good faith 
with a union the employer is under an obligation to honor 
that agreement for a reasonable time after its excution.? 
Here Respondent met with the Lithographers only 3 times 
and spent only 6 hours in negotiations with the Lithog- 
raphers between the date of the settlement agreement and 
Respondent’s refusal to bargain further. The record shows 
that no impasse was reached in these negotiations; in fact, 
as noted, the parties had scheduled another meeting for 
March 11, 1960. Under these circumstances, we find that, 
on that date, Respondent had not discharged its obliga- 
tion under the settlement agreement to bargain for a 
reasonable time with the Lithographers. 

It is equally well settled that the Midwest Piping doc- 
trine, as reaffirmed in Shea Chemical Corporation® is ap- 
plicable only where a real question concerning representa- 
tion exists. Here, since Respondent was still under an 
obligation to bargain with the Lithographers for a reason- 
able time, the Pressmen’s petition could not and did not 
raise a real question concerning representation. Accord- 
ingly, we find that by refusing to bargain with the Lithog- 
raphers on and after March 11, 1960, the Respondent vio- 
lated Section 8 (a)(5) and (1) of the Act. 


1 Midwest Piping and Supply Company, Inc., 63 NLRB 1060. 


2 Poole Foundry and Machine Company, 95 NLRB 34, enforced 194 
F. 2d 740 (C. A. 4); Consolidated Textile Company Inc. (Ella Division), 
106 NLRB 580. 


3121 NLRB 1027, 1029. 
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Upon the entire record in this case, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or- 
ders that the Respondent, Stant Lithograph, Inc., Wash- 
ington, D. C., its officers, agents, successors, and assigns, 
shall: 


1. Cease and desist from: 


(a) Refusing to recognize or to bargain collectively 
with Local 13, Amalgamated Lithographers of America, 
as the exclusive representative of all its employees in the 
appropriate unit with respect to rates of pay, wages, 
hours of employment, or other conditions of employment. 


9, Take the following affirmative action which the Board 
finds will effectuate the purpose of the Act: 


(a) Upon request, bargain collectively with Local 13, 
Amalgamated Lithographers of America, as the exclusive 
representative of all the employees in the appropriate unit 


with respect to wages, rates of pay, hours of employment, 
and other conditions of employment, and, if an understand- 
ing is reached, embody such understanding in a signed 
agreement ; 


(b) Post at its plant in Washington, D. C., copies of the 
notice attached hereto marked ‘‘Appendix.’* Copies of 
such notice, to be furnished by the Regional Director for 
the Fifth Region, shall, after being duly signed by the 
Respondent’s authorized representatives, be posted by 
the Respondent immediately upon receipt thereof, in con- 
spicuous places, including all places where notices to em- 
ployees are customarily posted and including each of 
Respondent’s bulletin boards. Reasonable steps shall be 
taken by the Respondent to insure that said notice is not 
altered, defaced, or covered by any other material; 


4In the event that this Order is enforced by a decree of a United 
States Court of Appeals, the notice shall be further amended by sub- 
stituting for the words “PURSUANT TO A DECISION AND ORDER” 
the words “PURSUANT TO A DECREE OF THE UNITED STATES 
COURT OF APPEALS, ENFORCING AN ORDER.” 
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(ce) Notify the Regional Director for the Fifth Region, 
in writing, within ten (10) days from the date of this 
Decision and Order, what steps the Respondent has taken 
to comply herewith. 


Dated, Washington, D. C. April 5, 1961. 


Philip Ray Rodgers, Member 
Boyd Leedom, Member 

John H. Fanning, Member 
National Labor Relations Board 


APPENDIX 
NOTICE TO ALL EMPLOYEES 


Pursuant TO 
A Decision AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, as amended, we hereby notify our employees that: 


We wi, upon request, bargain collectively with 
Loca 13, Amatcamatrep LitHoGRAPHERS OF AMERICA, 
as the exclusive representative of all our employees 
in the bargaining unit described below with respect 
to rates of pay, wages, hours of employment, or other 
conditions of employment, and if an understanding is 
reached, embody such understanding in a signed 
agreement. The appropriate bargaining unit is: 


All lithographic production employees at our Wash- 
ington, D. C., plant, excluding all other employees, office 
clerical employees, guards, professional employees and 
supervisors as defined in the Act. 


Stant Lrrnocrary, Inc. 
(Employer) 
(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, and 
must not be altered, defaced, or covered by any other material. 
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Intermediate Report 
STATEMENT OF THE CaSE 


Upon a charge filed March 16, 1960, by Local 13, Amal- 
gamated Lithographers of America (Union) that Stant 
Lithograph, Inc., Washington, D. C. (Respondent), has 
been engaged in and is engaging in unfair labor practices 
affecting commerce, as set forth and defined in the Na- 
tional Labor Relations Act, as amended, 61 Stat. 136 (Act), 
the General Counsel of the National Labor Relations Board 
(Board), by the Regional Director, for the Fifth Region 
(Baltimore, Maryland), issued a Complaint and Notice 
of Hearing on May 3, 1960, pursuant to Section 10(b) of 
the Act and Section 102.15 of the Board’s Rules and Regnu- 
lations, as amended, alleging that the Respondent had 
engaged in and was engaging in unfair labor practices 
within the meaning of Section 8(a) (1) and (5) and Sec- 
tion 2(6) and (7) of the Act. 

On May 20, 1960, the Respondent filed an Answer deny- 
ing in effect that it had engaged in any of the unfair labor 
practices alleged averring an affirmative defense. 

In substance the complaint alleged that since February 
10, 1959, the Union represented a duly certified appro- 
priate collective bargaining unit of the Respondent’s em- 
ployees and that the Respondent, since March 11, 1960, 
has refused to bargain collectively with the Union as the 
exclusive representative of said appropriate unit, in vio- 
lation of the Act, more particularly Section 8(a)(1) and 
(5) thereof. 

Pursuant to notice a hearing was held before Louis Plost, 
the duly designated Trial Examiner, on June 21, 1960, at 
Washington, D. C. 

At the hearing all parties were represented, were af- 
forded full opportunity to be heard, to examine and cross- 
examine witnesses, to introduce evidence bearing on the 
issues, to argue orally on the record and to file briefs and 
proposed findings and conclusions. At the close of the 
hearing the Respondent moved to dismiss the complaint, 
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ruling was reserved and is disposed of by the final findings 
in this Report. The General Counsel made an oral argu- 
ment on the record, the Respondent indicated it would file 
a brief. A brief was received from the Respondent July 
25, 1960. 

After the close of the hearing (July 13, 1960), the Gen- 
eral Counsel moved to correct the transcript. The Re- 
spondent in writing notified the undersigned that it did not 
oppose the motion. The motion is granted. The motion as 
submitted is attached to the File of Exhibits in the tran- 
script of the proceedings as Trial Examiner’s Exhibit 
No. 1. 

Upon the entire record in the case and from his observa- 
tion of the witnesses, the undersigned makes the following: 


Fryvrnes or Facr 


I. The business of the Respondent 


The Respondent, Stant Lithograph, Inc., is, and has 
been at all times material herein, a corporation organized 
under and existing by virtue of the laws of the District 
of Columbia, with its principal office and place of business 
in Washington, D. C., where it is engaged in the business 
of lithographic printing. The Respondent, in the course 
and conduct of its business operations, as described above, 
during the preceding 12-month period (a representative 
period), shipped products valued in excess of $50,000 from 
its place of business directly to points located outside the 
District of Columbia. 


Ii. The labor organization involved ! 


Local 13, Amalgamated Lithographers of America, is 
a labor organization within the meaning of Section 2, sub- 
section (5), of the Act and admits employees of the Re- 
spondent to membership. 


1Jt appeared at the hearing that the Intervenor has no interest in the 
matter which would entitle it to be made a party. 
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IIL. The unfair labor practices 
A. The refusal to bargain 


1. The appropriate unit and the Union’s 
representation therein 


The parties are in agreement that: 


All lithographic production employees at Respondent *S 
Washington, D. C., plant, excluding all other employees 
office clerical employees, guards, professional em- 
ployees and supervisors as defined in the Act, con- 
stitute a unit appropriate for the purposes of collec- 
tive bargaining within the meaning of Section 9, sub- 
section (b), of the Act. 


It is not disputed that on February 2, 1959, the Regional 
Director for the Board’s Fifth Region conducted a ‘‘con- 
sent’? election among the Respondent’s employees com- 
prising the above-described unit for the purpose of desig- 
nating a bargaining representative and that on February 
10, 1959, certified the Union as the duly designated bar- 
gaining representative for said appropriate unit, the elec- 
tion and certification being made in Case No. 5-RC-2660. 

The complaint alleges, and the answer admits that a 
charge was filed by the Union December 15, 1959 (11 
months after its certification), asserting that the Respond- 
ent was engaging in conduct violative of Section 8(a) (1) 
and (5) of the Act (5-CA-1647) and thereafter on Janu- 
ary 28, 1960, the parties involved herein: 


Entered into a Settlement Agreement in settlement of 
the said charge filed by the Union in said Case No. 
5-CA-1647, one of the terms of which Settlement 
Agreement required the Respondent to bargain collec- 
tively upon request with the Union as the exclusive 
representative of all employees in the unit herein 
above described with respect to rates of pay, hours of 
employment or other conditions of employment and if 
an understanding is reached, to embody such under- 
standing in a signed agreement. 
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It is further admitted that on and after January 28, 
1960, the Union requested the Respondent to bargain with 
it as the exclusive representative of the herein described 
appropriate unit and that: 


On or about March 11, 1960, and at all times there- 
after, down to and including the date of the issuance 
of this Complaint, Respondent did refuse and con- 
tinues to refuse to bargain collectively with the Union 
as the exclusive representative of all the employees of 
Respondent in the unit described above. 


The Respondent’s above related conduct is alleged to be 
violative of Section 8(a)(1) and (5) of the Act. 

Bernard Voitch, the Union’s president testified that 
after the execution of the January 28, 1960, Settlement 
Agreement? the parties met for negotiation, together with 
a Federal Mediator, on February 17 and 23 and March 1, 
1960; that the Union had requested and the Respondent 
had refused more frequent meetings; that during the 
course of these meetings the Union had presented its pro- 
posals, the Respondent had presented counterproposals, 
the parties having agreed on 10 of 19 proposed sections 
of a contract by March 1; that at the March 1 meeting an- 
other session was agreed upon for March 8, 1960. How- 
ever the Respondent by telegram changed the date to 
March 11, on which date Voitch was informed by the Re- 
spondent’s attorney that the Respondent would not meet 
with the Union, he testified: 


I received a telephone call at approximately 9:05 
in the morning from Miss Helen Humphrey, who told 
me Mr. Stant was not going to meet with us that day. 

I asked her why not, and she told me that Mr. Stant 
had told her someone was going to file a petition with 
the Labor Board that day, and, therefore, she would 
not meet with us. 

I asked her at that point whether he actually was 
refusing to meet with us and she gave me an affirma- 
tive answer. 


2 General Counsel’s Exhibit No. 2. 
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Voitch further testified that the meeting set for March 
11, was not held, nor has there been any meeting held 
since then although the Union made formal written request 
for such meetings. 

There is no dispute that on March 16, 1960 (4 days after 
the Respondent’s final refusal to bargain with the Union), 
the Washington Printing Pressman, Assistants and Offset 
Workers Union, Locals, 351, 42 and 530 filed a Petition for 
Certification of Representatives for the same unit repre- 
sented by the Union. On April 21, the Regional Director 
for the Fifth Region dismissed the petition. On May 23 
the Board sustained the Regional Director’s dismissal. 

The record discloses that on March 17, 1960, the Union, 
by letter, requested a meeting with the Respondent. (Gen- 
eral Counsel Exhibit No. 5) 

On March 23, the Respondent, by telegram informed the 
Union that it should communicate with the Respondent’s 
attorney. (General Counsel’s Exhibit No. 6) 

On March 23, the Union requested, by letter to the Re- 
spondent’s attorney, that a meeting be held for ‘‘nego- 
tiation.’? (General Counsel’s Exhibit No. 7) 

On March 28, 1960, the Respondent’s attorney wrote the 
Union: (General Counsel’s Exhibit No. 8) 


March 28, 1960 
Mr. Bernard P. Voith 
Local 13 
Amalgamated Lithographers of America 
1003 K Street, N. W. 
Washington 1, D.C. 


Dear Mr. Voith: 


Mr. Stant of Stant Lithograph, Inc., has referred 
to me your letter of March 17, 1960, requesting a fur- 
ther meeting with him. 

As you doubtless know, on March 15, 1960, a peti- 
tion was filed by the Washington Printing Pressmen, 
Assistants & Offset Workers Union requesting the 
Board to conduct an election among his employees. 


3 General Counsel’s Exhibits No. 5 and 7. 
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Since there appears to exist a question concerning the 
representation of his employees, Mr. Stant may not, 
under the law, continue to negotiate with either union 
until a determination of that question has been made 
by the Board. Accordingly, he will be unable to re- 
sume negotiations with you until that matter has 
been resolved. 
Very truly yours, 


Helen F. Humphrey 
On May 2, the Union called the Respondent’s attention 
to the dismissal of the Pressman’s petition. (General 
Counsel’s Exhibit No. 9) 
On May 3, the Respondent, by its attorney wrote the 
Union: (General Counsel’s Exhibit No. 10) 


Mr. Bernard P. Voith, President 

Local 13 

Amalgamated Lithographers of America 
1003 K Street N. W. 

Washington 1, D. C. 


Re: STANT LITHOGRAPH, INC. 
Dear Mr. Voith: 


Notwithstanding the fact that the Fifth Regional 
Office of the National Labor Relations Board has dis- 
missed the petition filed by the Printing Pressmen’s 
Union, Mr. Btant doubts that you presently represent 
a majority of his employees in an appropriate unit. 

Furthermore, the Printing Pressmen have served 
us with a copy of an appeal from dismissal of their 
petition which is still pending before the Board. 

Under the circumstances, Mr. Stant believes that it 
would serve no useful purpose and, indeed, be in viola- 
tion of the law if he were to resume negotiations with 
your organization at this time. 


Very truly yours, 
/8/Helen F. Humphrey 
HELEN F. HUMPHREY 
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The Respondent’s Contention 


The Respondent called no witnesses, however the Answer 
avers: 


Awp as AN AFFIRMATIVE DEFENSE Respondent Stant 
further alleges that on March 10, 1960 Respondent 
was advised by an employees that a substantial num- 
ber of his employees no longer wished to be repre- 
sented by the charging party ‘and that they would file 
a petition promptly with the National Labor Relations 
Board requesting a new election to determine their 
wishes in regard to a bargaining representative, and 
that thereafter the employer was informed that a peti- 
tion had been filed in Case No. 5-RC-3061 by the Wash- 
ington Printing Pressmen, Assistants and Offset 
Workers Union (Locals 351-42-530), which petition 
raised a bona fide question concerning the representa- 
tion of the employees of Respondent, and that at all 
times after March 10, 1960 the Respondent had a bona 
fide doubt as to whether a majority of his employees 
in the unit alleged above were represented by the 


charging party. 


In a very interesting brief the Respondent argues the 
points raised in its Answer. Of course neither the un- 
supported Answer or the brief are evidence. The Respond- 
ent sets up a premise from which it argues that because 
the complaint herein alleges 8(a)(5) violation from and 
after March 11, 1960, and does not ‘¢reach back to include 
the period covered by ALA’s [the Union’s] prior charge 
which led to the settlement agreement of December 28, 
1959’? the Regional Director has in fact dismissed any 
charge of misconduct prior to March 11, 1960.‘ 

The undersigned permitted testimony as to the previous 
Charge in 5-CA-1647, as well as the Settlement Agreement 
growing out of it, as “‘background.’’ Moreover these mat- 


4The right to “condone” is not attributed to the Regional Director 
by the Respondent. 
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ters are not in dispute, being admitted by the Answer.* 

The undersigned admits that his evaluation of the record 
is of course affected by 5-CA-1647, the Settlement Agree- 
ment above referred to, and also by the dates which are 
pertinent to a complete understanding of the record. 

The Respondent’s brief argues that ‘‘for the purpose of 
this proceeding”’ it must be presumed that ‘‘the Respond- 
ent is innocent of any unfair labor practice prior to March 
11, 1960’’; that there has been no proof of lack of good 
faith; that it is not shown the Respondent’s doubt of the 
Union’s majority status was not entirely bona fide. 

Citing Midwest Piping (63 NLRB 1060) as a firm land- 
mark, from which the Respondent feared to in any manner 
depart, the brief then argues ‘‘there is nothing in the 
record to warrant a conclusion that the Settlement Agree- 
ment extended or enlarged Respondent’s statutory obli- 
gation by one iota.’’ 

Of course this is merely stating the obvious. If as the 
Respondent contends the Settlement Agreement in 5-CA- 
1647 required bargaining ‘‘only to the extent and for the 
time necessary to remedy a prior refusal to bargain,’’ by 
citing good but inappropriate law the Respondent cannot 
escape the fact that only three meetings took place from 
the execution of the Settlement Agreement until the Re- 
spondent’s refusal to bargain because of its claimed good 
faith doubt of the Union’s majority which claimed good 
faith doubt continued after the Regional Director dismissed 
the petition filed by the Union’s rival and after the Di- 
rector’s dismissal was affirmed by the Board. 

The General Counsel relies on Pool Foundry,’ which the 
undersigned finds to be applicable herein. 

It has been well established that an employer cannot 


5It should be pointed out that the Settlement Agreement specifically 
stated that the Respondent did not admit engaging in unfair labor 
practices. 


695 NLRB 34, enforced (C. A. 4) 194 F. 2d 740 cert. denied, 342 
U.S. 954. 
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decide for itself whether a union has lost its bargaining 
status as a certified bargaining representative, and so 
deciding refuse to deal with it further, since that is a 
matter for determination by the Board.” 

The undersigned finds no merit in the Respondent’s con- 
tention. 


ConcLusIon 


The undersigned finds, on the entire record, that by re- 
fusing to bargain with the Union on and after March 11, 
1960, the Respondent has engaged in unfair labor prac- 
tices within the meaning of Section 8(a) (5) and (1) of 
the Act. 


IV. The effect of the unfair labor practices upon commerce 


The activities of the Respondent set forth in Section II, 
above, occurring in connection with the operations of the 
Respondent described in Section I, above, have a close, 
intimate, and substantial relation to trade, and commerce 
among the several States, and tend to lead to labor dis- 
putes burdening and obstructing commerce and the free 
flow of commerce. 


V. The remedy 


It having been found that the Respondent has engaged 
in unfair labor practices in violation of Section 8(a) (1) 
and (5) of the Act, it will be recommended that the Re- 
spondent cease and desist therefrom and take certain 
affirmative action designed to effectuate the policies of the 
Act. 

Having found that the Respondent refused to bargain 
in violation of the Act, it will be recommended that upon 
request, the Respondent bargain collectively with the Union 
and, if an understanding is reached, that such understand- 
ing be embodied in a signed agreement. 


™N.L. R. B. Vv. Sanson Hosiery Mills, Inc., 195 F. 2d 350 (C. A. 5). 
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Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, the undersigned makes the 
following : 


Conciusions or Law 


1. The Respondent, Stant Lithograph, Inc., is and has 
been at all times material herein engaged in commerce 
within the meaning of Section 2, subsection 2(6) and (7), 
of the Act. 


2. Local 13, Amalgamated Lithographers of America, 
is a labor organization within the meaning of Section 2(5) 
of the Act. 


3. All lithographic production employees at the Respond- 
ent’s Washington, D. C., plant excluding all other em- 
ployees, office clerical employees, guards, professional em- 
ployees and supervisors as defined in the Act, constitute 
a unit appropriate for the purposes of collective bargain- 
ing within the meaning of Section 9(b) of the Act. 


4. The Union, Amalgamated Lithographers of America, 
was on March 11, 1960, and at all times since has been the 
exclusive representative of all employees in the aforesaid 
unit for the purposes of collective bargaining within the 
meaning of Section 9(a) of the Act. 


5. By refusing on and after March 11, 1960, to bargain 
collectively with the aforesaid Union as the exclusive rep- 
resentative of the employees in the aforesaid appropriate 
unit, the Respondent has engaged in and is engaging in 
an unfair labor practice within the meaning of Section 
8(a)(5) of the Act. 


6. By the aforesaid unfair labor practice the Respondent 
is interfering with, restraining, and coercing its employees 
in the exercise of the rights guaranteed in Section 7 of the 
Act, and the Respondent has engaged in, and is engaging 
in, unfair labor practices within the meaning of Section 
8(a) (1) of the Act. 
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7. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of Sec- 
tion 2(6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in the case, 
the undersigned recommends that the Respondent, Stant 
Lithograph, Inc. (Washington, D. C.), its officers, agents, 
successors, and assigns, shall: 


1. Cease and desist from: 


(a) Refusing to recognize or to bargain collectively with 
Local 13, Amalgamated Lithographers of America, as the 
exclusive representative of all its employees within the 
appropriate unit as herein defined. 


9. Take the following affirmative action which the under- 
signed Trial Examiner finds will effectuate the policies of 
the Act: 


(a) Upon request, bargain collectively with the said 
Union, as the exclusive representative of all employees in 
the aforesaid appropriate unit with respect to wages, rates 
of pay, hours of employment, and other conditions of em- 
ployment, and, if an understanding is reached, embody 
such understanding in a signed agreement ; 


(b) Post at its plant in Washington, D. C., the notice 
attached hereto marked Appendix A. Copies of such notice, 
to be furnished by the Regional Director for the Fifth 
Region, shall, after being duly signed by the Respondent’s 
authorized representatives, be posted by the Respondent 
immediately upon receipt thereof, in conspicuous places, 
including all places where notices to employees are cus- 
tomarily posted. Reasonable steps shall be taken by the 
Respondent to insure that said notice is not altered, de- 
faced, or covered by any other material ; 
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(ce) Notify the Regional Director for the Fifth Region, 
in writing, within twenty (20) days from the date of the 
receipt of this Intermediate Report, what steps the Re- 
spondent has taken to comply therewith. 

It is further recommended that unless on or before 
twenty (20) days from the date of the receipt of this In- 
termediate Report, the Respondent notifies said Regional 
Director in writing that it will comply with the foregoing 
recommendations, the National Labor Relations Board 
issue an order requiring the Respondent to take the action 
aforesaid. 


Dated at Washington, D. C. August 12, 1960. 


Louis Plost 
Trial Examiner 
APPENDIX A 


NOTICE TO ALL EMPLOYEES 


PuRSUANT TO 
Tye RecoMMENDATIONS oF A Triat Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


We wu nor in any manner interfere with, restrain, 
or coerce our employees in the exercise of their right 
to self-organization, to form labor organizations, to 
join or assist Locay 13, Amatcamatep LirHocRAPHERS 
or America or any other labor organization, to bargain 
collectively through representatives of their own 
choosing, and to engage in concerted activities for the 
purpose of collective bargaining or other mutual aid 
or protection, and to refrain from any or all of such 
activities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in Section 8(a)(3) or Section 8(f) of the 
Act. All our employees are free to become or remain 
members of this union, or any other labor organiza- 
tion. 
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tomarily posted. Reasonable steps shall be taken by the 
Respondent to insure that said notice is not altered, de- 
faced, or covered by any other material; 
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(ce) Notify the Regional Director for the Fifth Region, 
in writing, within twenty (20) days from the date of the 
receipt of this Intermediate Report, what steps the Re- 
spondent has taken to comply therewith. 

It is further recommended that unless on or before 
twenty (20) days from the date of the receipt of this In- 
termediate Report, the Respondent notifies said Regional 
Director in writing that it will comply with the foregoing 
recommendations, the National Labor Relations Board 
issue an order requiring the Respondent to take the action 
aforesaid. 


Dated at Washington, D. C. August 12, 1960. 


Louis Plost 
Trial Examiner 
APPENDIX A 


NOTICE TO ALL EMPLOYEES 


Pursuant TO 
Tye REcoMMENDATIONS OF a Tria EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


We wu nor in any manner interfere with, restrain, 
or coerce our employees in the exercise of their right 
to self-organization, to form labor organizations, to 
join or assist Loca, 13, Amatcamarep LitHoGRAPHERS 
or AmEnica or any other labor organization, to bargain 
collectively through representatives of their own 
choosing, and to engage in concerted activities for the 
purpose of collective bargaining or other mutual aid 
or protection, and to refrain from any or all of such 
activities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in Section 8(a)(3) or Section 8(f) of the 
Act. All our employees are free to become or remain 
members of this union, or any other labor organiza- 
tion. 
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We wu nor refuse to bargain collectively with Loca 
13, AmatcaMaTED LITHOGRAPHERS OF Amezica as the 
exclusive representative of our employees in the ap- 
propriate unit, with respect to rates of pay, wages, 
hours of employment or other conditions of employ- 
ment by resorting to dilatory tactics in the course of 
bargaining or by unilaterally instituting wage in- 
creases. 


We wi BarcaIN collectively upon request with the 
above-named union as the exclusive representative of 
all employees in the bargaining unit described herein 
with respect to rates of pay, hours of employment or 
other conditions of employment, and if an understand- 
ing is reached, embody such understanding in a signed 
agreement. The bargaining unit is: 


All lithographic production employees at our Wash- 
ington, D. C., plant; excluding all other employees, 
office clerical employees, guards, professional em- 
ployees and supervisors as defined in the Act. 


Srant LirnocrapH, Inc. 
(Employer) 


By sic Siaee sents 
(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof and 
must not be altered, defaced, or covered by any other material, 
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EXCERPTS FROM PROCEEDINGS 


Trial Examiner Ploest: The hearing will be in 
order. 

This is a formal hearing before the National Labor Rela- 
tions Board in the matter of Stant Lithograph, Inc., Case 
No. 5-CA-1676. 

The Trial Examiner conducting this hearing is Louis 
Ploest. 

Will counsel and other representatives of the parties 
please state their appearance for the record? 

General Counsel? 

Mr. Wescott: Lawrence S. Wescott, 707 North Calvert 
Street, Baltimore 1, Maryland. 

Trial Examiner: Who is appearing for respondent? 

Miss Humphrey: Helen F. Humphrey, (spelling) H-u-m- 
p-h-r-e-y, 519-22nd Street, Washington, D. C. I appear as 
counsel for Stant Lithograph, Inc., respondent. 

Trial Examiner: That is 519-22nd Street, Washington? 

Miss Humphrey: Yes. 

Trial Examiner: Is there anyone appearing for the Un- 
ion involved in this matter, which is Local 13 Amalgamated 
Lithographers of America? 

Mr. Veith: If the Examiner please, my name is Bernard 
P. Veith, 1003 K Street, Northwest, Washington, D. C. 

Trial Examiner: Are there any other appearances, any- 
one desiring to intervene? 

Mr. O’Donoghue: Yes, Mr. Examiner. My name is 

Patrick C. O’Donoghue, 831 Tower Building, Wash- 
4 ington, D. C., and I move to intervene on behalf of 

Washington Printing Pressmen, Assistants, and Off- 
set Workers Union, Locals 351-42 and 530, and as ground 
for this motion I would state that this union is vitally 
affected by the outcome of this proceeding. 

We represent a majority of the employees at Stant Litho- 
graph, Inc. We filed a representation petition which was 
dismissed because of a pending because of an Unfair Labor 
Practice charge involved in this case. 


While the Board affirmed the dismissal of our petition, 
our majority status is a vital issue in the outcome of this 
case, and actually, I believe, is one of the affirmative de- 
fences of this employer. 

Trial Examiner: You are not going to have me make a 
determination, are you, as to whether or not you have a 
majority after the Board refused to let you, in this case? 

Mr. O’Donoghue: I don’t have any intention of litigating 
the majority issue, sir, but the existence of our union, and 
our existence is vitally affected as to the outcome of this 
case. 

Trial Examiner: All right. We will let you intervene, in 
so far as your interests may appear. 

May I have the name again, please? 

Mr. O’Donoghue: Patrick C. O’Donoghue. 

Trial Examiner: And the address? 
Mr. O'Donoghue: The address is 831 Tower Build- 
ing, Washington, D. C. 

Trial Examiner: All right. 

Mr. Wescott: I would like to state for the record that 
General Counsel opposes the intervention of the Pressmen, 
due to the fact that we feel they have no interest in this 
matter. 

Trial Examiner: We have allowed them to intervene in 
so far as their interests may appear. 


* ° e . ° e ° ° e e 


7 Mr. Wescott, are you ready to proceed? 
Mr. Wescott: Yes, Mr. Examiner. 

At this time I would like to introduce as General Coun- 
sel’s Exhibits 1-A through 1-P, the formal papers in this 
case, which have been examined by the parties. 

Trial Examiner: They will be so identified. 


(Thereupon the documents above referred to were 
marked General Counsel’s Exhibits Nos. 1-A through 1-P, 
for identification.) 


Trial Examiner: Are there any objections by any of the 
parties? 
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Miss Humphrey: No objection. 
Mr. O'Donoghue: No objection. 
Trial Examiner: There being no objection the documents 
will be received in evidence. 


(The documents heretofore marked General Counsel’s 
Exhibits Nos. 1-A through 1-P for identification, were re- 
ceived in evidence.) 


Trial Examiner: Have you any stipulations at this time 
you can enter into? 

| Mr. Wescott: I think we can stipulate as far as com- 

merce is concerned. 

i Miss Humphrey: It is admitted in the pleadings, Mr. 

Examiner. 

Trial Examiner: All right. 

Miss Humphrey: Would you entertain a motion to dis- 
miss before Mr. Wescott calls his first witness? 

Trial Examiner: Yes. 

Miss Humphrey: I move to dismiss on the ground the 
| affirmative defense raised therein is a matter of which this 
| Bxaminer can take official notice, to wit, that the case in 
' Docket Number 5-RC-3061 by the Washington Printing 
' Pressmen, Assistants and Offset Workers Union, Locals 
351-42 and 530, on the basis in which it is the contention 
of the respondent a bona fide question concerning repre- 
sentation was raised. I concede, Mr. Examiner, that the 

Regional Office and the General Counsel have sus- 
9 tained the dismissal, but I submit this is a matter 

in which the Board itself must rule on, and that the 
mere existence of that petition constitutes a complete 
affirmative defense, because, in the alternative, the re- 
spondent would have been guilty of a violation, as found in 
Midwest Typing and Supply company, with which case 
this Examiner is familiar, and also I rely on Armco Drain- 
age and Metal Products, Inc. cited in 116 NLRB No. 1260. 

Trial Examiner: I will deny the motion to dismiss. 

You may call your first witness. 

Mr. Wescott: I call as my first witness, Mr. Bernard 
Veith. 
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Bernard P. Veith 


a witness called by and on behalf of General Counsel, being 
first duly sworn, was examined and testified as follows: 


Drrect ExaMINaTION 


Q. (By Mr. Wescott) Would you state your name and 
address, please? A. My name is Bernard P. Veith (spell- 
ing) V-e-i-t-h. My address is 103 K Street northwest. 

Q. That is Washington? A. Yes; that’s Washington, 
D.C. 

Q. What is your occupation, Mr. Veith? A. My occupa- 
tion is that of President, Local 13, Amalgamated Lithog- 

raphers of America. 
10 Q. In that capacity, as President of Local 13, 
Mr. Veith, were you engaged in negotiations for a 
contract with Stant Lithograph? A. Yes, I was. 

Now, did you execute a settlement agreement which was 
entered into on January 28, 1960, and which is part of the 
formal papers in this case? A. Yes, I did. 

Q. What was the status of the negotiations after the 
settlement agreement executed on January 28? A. Well, at 
that time there had been complete agreement on ten out of 
nineteen sections. 

Mr. Wescott: At this time I’d like the Reporter to mark 
for identification as General Counsel’s Exhibit Number 2 a 
document entitled “Articles of Agreement”. 

Trial Examiner: It will be so identified. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit Number 2 for identification.) 


Trial Examiner: We will be off the record while the ex- 
hibit is being examined by counsel. 


(Discussion off the record.) 


Trial Examiner: On the record. 
Have the parties had an opportunity to examine the 
exhibit? 
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11 Miss Humphrey: Yes, thank you. 
Mr. O’Donoghue: Yes. 

Q. (By Mr. Wescott) I show you a document which has 
been marked for identification as General Counsel’s Ex- 
hibit Number 2, and ask you if you have ever seen this 
document before? A. Yes, I have seen it. 

Q. What is that document, Mr. Veith? A. This is a docu- 
ment which was entered into with Mr. Stant as an under- 
standing of the agreement we had reached. 

Q. You spoke in your prior testimony of an agreement 
on 10 out of 19 sections. Are you referring to 10 out of the 
19 sections in this agreement? A. Yes. 

Mr. Wescott: I offer General Counsel’s Exhibit Number 2 
in evidence. 

Trial Examiner: Any objections? 

Miss Humphrey: No objection. 

Mr. O’Donoghue: No objection. 

Trial Examiner: There being no objection the document 
will be admitted in evidence, and permission is granted to 
withdraw the original thereof and to substitute two copies. 


(The document heretofore marked General Counsel Ex- 
hibit Number 2 for identification was received in evi- 
dence.) 


Q. (By Mr. Wescott) Now, Mr. Veith, after execution of 
the settlement agreement on January 28, 1960, was any 
request made by the Union on the Company for 
12 another bargaining session? A. I can only answer 
that this way: there was a request made actually 
prior to the execution of the settlement agreement. It was 
made on the 27th of January. 
Q. Was a meeting date set up at that time? A. Yes, sir. 
A meeting date was set for February 17th. 
Q. Now, was there a meeting held between the Company 
and the Union on February 17th? A. Yes. 
Q. Where was that meeting held? A. It was held at the 
Federal Mediator’s Office in Washington. 
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Q. Who was present at the meeting for the company? 
A. For the Company, representing the Company was Mr. 
Stant, owner of Stant Lithograph, Inc. and Mr. Mallonee 
(spelling) M-a-l-l-o-n-e-e, I believe, who also was represent- 
ing Mr. Stant. 

Q. Who was present at the meeting for the Union? A. 
James Ford was present, who is an international repre- 
sentative for the Amalgamated Lithographers of America, 
and myself. 

Q. Was a Federal Mediator present? A. Yes, sir. 

Q. Who was that? A. Gilbert McCutcheon, (spelling) 
M-c-C-u-t-c-h-e-o-n. 

Q. How long did this meeting last? A. The meet- 
13 ing lasted approximately two hours. 

Q. Now, what transpired at that meeting, to the 
best of your recollection? A. The meeting started off— 
when we first entered into the meeting and the Company 
told us they could only meet until 12:30 then Mr. Ford 
insisted on longer and more frequent meetings with the 
Company. 

He told the Company we were available on evenings or 
weekends, or at any time they could find it possible to 
meet. 

The company answered it by saying they were willing to 
meet only once a week for two hours per meeting. We then 
asked for another appointment that week, and the company 
refused. 

Then, as the meeting progressed, the Union offered a 
proposal to the company which indicated—let’s say, which 
was actually a proposal on all basic parts of the contract. 


* ° ° ° e ° e e e * ° ° 


14 A. Isee. Well, we offered the company a proposal 
which involved all the major parts of the contract 

upon which there was n0 agreement. 
Mr. Wescott: I will ask the Reporter to mark as General 
Counsel’s Exhibit Number 3 a document entitled “Union 
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Offer to Stant Lithograph Co. 2/17/60 at Federal Media- 
tor’s Office.” 
Trial Examiner: It will be so identified. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit Number 3 for identification.) 


Trial Examiner: Now, off the record. 
(Discussion off the record.) 


Trial Examiner: On the record. 

Mr. Wescott: I offer General Counsel’s Exhibit Number 3 
in evidence. 

Trial Examiner: Have the parties examined General 
Counsel’s Exhibit Number 3? 

Miss Humphrey: Yes. No objection. 

Mr. O’Donoghue: No objection. 

Trial Examiner: There being no objection, General Coun- 
sel’s Exhibit Number 3 will be admitted in evidence. 


(The document heretofore marked General Counsel’s 
Exhibit Number 3 for identification was received in evi- 
dence.) 


Q. (By Mr. Wescott) After you made these proposals, 

did anything further transpire? A. Well, at that 

15 point, if my memory serves me correctly, the com- 

pany then conferred with the Mediator. I believe 

they conferred with the Mediator, because we left the 
room. 

At about the time they finished the meeting we were 
told we would receive an answer to our proposal at the 
next meeting. 

Q. Anything else happen? A. I would say that was about 
all. 

Q. Was another meeting date set up at that time? A. 
I am not too clear on whether the next meeting was set 
up at that meeting or not, I believe it was set up at that 
meeting, 
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Q. Was another mecting with the company held? A. 
Another meeting was held with the company on February 
23rd, yes. 

Q. And where was that meeting held? A. That meeting 
was held in the Federal Mediator’s Office in Washington. 

Q. Who was present for the company at that meeting? 
A. For the company there was present Mr. Mallonee—Mr. 
George Mallonee and Mr. Stant. 

Q. Who was present for the Union? A. For the Union 
there was Mr. James Ford, International Representative; 
there was myself, and two employees of the Company, Mr. 
Harry Conoian, and Paul Hamilton. 

Q. Was the Federal Mediator also present? A. 
16 Yes, sir; he was. 

Q. And how long did that meeting last? A. Ap- 
proximately two hours. 

Q. Now, as best you can recall, what transpired at that 
meeting? A. The company presented the Union with a 
counter proposal to the Union’s February 17th proposal. 

Mr. Wescott: At this time I would like to request the 
reporter to mark for identification as General Counsel’s 
Exhibit Number 4, @ document entitled ‘‘Employer’s 
Counter Proposal Subject to one-year contract.” This docu- 
ment is dated February 23, 1960. 

Trial Examiner: It will be so identified. 


(Thereupon the document was marked General Counsel’s 
Exhibit Number 4 for identification.) 


Mr. Westcot: I offer it in evidence. 

Trial Examiner: Any objection? 

Miss Humphrey : No objection. 

Mr. O'Donoghue: No objection. 

Trial Examiner: There being no objection the document 
offered by General Counsel will be admitted. 


(The document heretofore marked General Counsel’s 
Exhibit Number 4 for identification, was received in evi- 
dence.) 
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Q. (By Mr. Wescott) Now, after the Company 
17 offered its proposal, Mr. Veith, what happened at 
the meeting then? 


e . * ° * * * * * * * 


Q. (By Mr. Wescott) What transpired then after the 
company made their counter proposal? A. After the com- 
pany made their counter proposal the Union accepted Sec- 

tions 1, 2, 3 and 4 of the Company’s counter 
18 proposals. 
The Union rejected Sections 5, 6, 7, 9, and 11 of 
the company’s counter proposal. 

Section 8 of the Company’s counter proposal was ques- 
tioned because we did not understand it, and it was put 
aside until Mr. Stant could be represented by his attorney. 

Section Number 10 was not a question that could be 
answered. 

We then—I am certain then we made counter proposals 
on parts of 5, 6, 7, and 9, and 11. 

I think, if my memory serves me correctly, we made 
counter proposals on all those sections. 

Q. Did anything further happen at that meeting? A. 
that was about the end of the meeting. We were expected 
to—the meeting broke up at that point. 

Q. Was another meeting date set up at that time? A. Yes, 
there was another meeting set up. I’m not sure whether 
it was set up at that instant moment, or at that particular 
meeting, but there was a meeting set up for the Ist of 
March. 

Q. Was that meeting held? A. Yes, it was held. 

Q. Where? A. It was also held in the Federal Mediator’s 
Office. 


Q. Who was present, for the company? A. For 
19 the company there was Mr. Stant, Mr. Mallonee, and 
Miss Helen Humphrey. 
Q. Who was present for the Union? A. For the union 
there was myself, Harry Conoian and Paul Hamilton. 
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Q. Now, what transpired at this meeting, to the best of 
your memory? A. Well, at this meeting, first of all we 
asked the company if they would be available to meet more 
frequently, and we were told by them that they were not 
available to meet more frequently. 

We also at the beginning of the meeting arranged another 
meeting which was to be held on March the 8th. 

Then we got into the discussion of the contract and, if I 
remember correctly, the first section was actually nego- 
tiated, which was the section that proposed for health and 
welfare benefits for employees, and at this point the com- 
pany agreed to pay $8.00 a month toward the cost of 
hospitalization for all employees with dependents, and to 
pay the entire cost of hospitalization for employees with- 
out dependents. 

We, then, entered into a discussion pay for holidays 
worked, on which the company countered our proposal of 
double time for that time worked plus the holiday pay, 
with a proposal for two and a half times—well, Tl take 
that back—a proposal of one and a half times the hourly 

rate for any time worked on a holiday, which would 
20 be, of course, in addition to the time worked on the 

regular holiday pay, and the Union took this under 
advisement, but we were expected to answer this at a 
later date. 

Then we got into a discussion of the basis upon which 
overtime would be paid. The Union withdrew from its 
former position of overtime on a daily basis, in other words, 
all the time worked beyond the regular day would be over- 
time. 

We withdrew from that position, and we proposed to the 
company that overtime be on the basis of 15 hours at time 
and a half for all time worked beyond the regular work- 
day, and that any time worked beyond four hours on Satur- 
day would be double time and any time worked on Sunday 
would be double time, also with an inclusion that any work 
performed before or after the start of a regular shift would 
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be considered overtime unless the employee had made a 
specific request to the company to come in early or late, 
and that was approved by the company. 

Trial Examiner: Off the record. 


(Diseussion off the record.) 


Trial Examiner: Back on the record. 

Q. (By Mr. Wescott) You say you made that counter 
proposal, and what was the company’s answer on that? 
A. We expected to have an answer on that at the next 

meeting. We had no answer at that meeting. 
21 Q. Was there a discussion of any other points at 
that meeting, Mr. Veith? A. Yes, there was a dis- 
cussion of a no strike or lockout clause, on which the com- 
pany’s attorney gave a clarification of what she meant in 
the proposal. That’s just about it. 

Q. How long did that meeting last? A. Approximately 
two hours. 

Q. All meetings up to that time, then, had lasted approxi- 
mately two hours; is that correct? A. That is correct. 

Trial Examiner: You mean each meeting? 

Q. (By Mr. Wescott) Each meeting, from the time of the 
settlement agreement up to this period, lasted approxi- 
mately two hours; is that correct? A. Yes. 

Q. Mr. Veith, had the union taken any position with re- 
gard to further bargaining? A. Yes, we had arranged for 
another meeting to be set up on the 8th of March. 

Q. Was your union agreeable to this meeting? A. Yes, 
they were. 

Q. Now, was the meeting of March 8th which had been 
set up, was that meeting held? A. No, that meeting was 

not held. It was postponed to the 11th of March. 
22 Q. Was the meeting held on March 11th? A. No; 
the meeting was not held on March 11th. 

Q. Why Not? 

Miss Humphrey: Object to his asking “Why not?” I sug- 
gest he may ask for the circumstances. 

Q. (By Mr. Wescott) What were the circumstances— 
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Trial Examiner: Before you answer that, when was the 
meeting date changed from March 8th to March 11th? 

The Witness: Sir, I have a telegram, but I am not sure 
of the date it was sent, but it was sent a couple of days or a 
day or two prior to the March 8th meeting date. 

Trial Examiner: Who sent the telegram? 

The Witness: Miss Helen Humphrey, who sent it to the 
Federal Mediator, who, in turn, called me. 

Trial Examiner: Thank You. 

Will you read the last question to the witness, by General 
Counsel, if you please, Mr. Hise? 

The Witness: Rather, I will rephrase the question, Mr. 
Examiner. 

Trial Examiner: All right. 

Q. (By Mr. Wescott) What were the circumstances un- 
der which the meeting of March 11 was not held? 

A. I received a telephone call at approximately 9:05 in 
the morning from Miss Helen Humphrey, who told me Mr. 

Stant was not going to meet with us that day. 
23 I asked her why not, and she told me that Mr. 
Stant had told her someone was going to file a peti- 
tion with the Labor Board that day, and, therefore, she 
would not meet with us. 

I asked her at that point whether he actually was re- 
fusing to meet with us and she gave me an affirmative 
answer. 

Well, that’s the reason why the meeting was not held. 

Q. Now, after March 11, Mr. Veith, did you make any 
further requests for meetings with the company? A. Yes. 
If my memory serves me correctly, on March 17, I sent a 
letter to Mr. Stant requesting further meetings. 

Mr. Wescott: I will ask the Reporter to mark for identifi- 
cation as General Counsel’s Exhibit Number 5, a copy of 
a letter addressed to Mr. William Stant, President, Stant 
Lithograph, Inc., dated March 17, 1960. 

Trial Examiner: It will be so identified. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 5 for identification.) 
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Mr. Wescott: I offer it in evidence. 
Trial Examiner: Any objection? 
Mr. O’Donoghue: No objection. 
Miss Humphrey: May this be off the record, sir? 
Trial Examiner : Off the record. 


(Discussion off the record.) 


Trial Examiner: Back on the record. 
Mr. Wescott: Mr. Examiner, I have asked the Re- 
24 porter to mark for identification as General Counsel’s 
Exhibits Numbers 6 through 10, inclusive, General 
Counsel’s Exhibit Number 6 being a telegram addressed to 
Amalgamated Lithographers of America, Local 13, dated 
March 23, 1960. 
Trial Examiner: It will be so identified. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 6 for identification.) 


Mr. Wescott: And General Counsel’s Exhibit Number 7, 
a copy of a letter addressed to Miss Helen F. Humphrey, 
Attorney, for Stant, by Local 13, Amalgamated Lithog- 
raphers of America, dated March 23, 1960. 

Trial Examiner: It will be so identified. 


(Thereupon the document above referred to was marked 
General Counsel’s Exhibit No. 7 for identification.) 


Mr. Wescott: As General Counsel’s Exhibit Number 8, a 
letter addressed to Mr. Bernard P. Veith, signed by Miss 
Helen F. Humphrey, dated March 28, 1960. 

Trial Examiner: It will be so identified. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 8, for identification.) 


Mr. Wescott: As General Counsel’s Exhibit Number 9, a 
letter addressed to Miss Helen F. Humphrey, Attorney, 
from Local 13, Amalgamated Lithographers of America, 
dated May 2, 1960. 
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Trial Examiner : It will be so identified. 


25 (Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 9, for identifi- 
cation.) 


Mr. Wescott: And, as General Counsel’s Exhibit Number 
10, a letter addressed to Mr. Bernard P. Veith, President, 
Local 13, Amalgamated Lithographers of America, dated 
May 3, 1960. 

Trial Examiner: It will be so identified. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 10 for identification.) 


Mr. O'Donoghue: What was General Counsel’s Exhibit 
No. 5? 

Mr. Wescott: General Counsel’s Exhibit Number 5 is a 
letter addressed to Mr. Stant from Mr. Veith, dated March 
17, 1960. 

Mr. O’Donoghue: Thank you. 

Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 

Mr. Wescott: Following the off-the-record discussion, 
Mr. Examiner, I believe we can stipulate that the documents 
identified as General Counsel’s Exhibits Numbers 5 through 
10, inclusive, were sent and received by the parties indi- 
cated. 

I offer them in evidence. 

Trial Examiner: May they be admitted? In connection 
with Mr. Wescott’s remarks, by agreement of the parties? 

Miss Humphrey : I will so stipulate. 
26 Mr. O’Donoghue: Agreeable. 

Trial Examiner: The documents identified as 
General Counsel’s Exhibits Numbers 5 through 10, inclu- 
sive, will be admitted. 


(The documents heretofore marked General Counsel’s 
Exhibits Nos. 5 through 10 for identification, were received 
in evidence.) 
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Q. (By Mr. Wescott) Mr. Veith, after receiving the let- 
ter from Miss Humphrey dated May 3, 1960, which is Gen- 
eral Counsel’s Exhibit Number 10, did you make any fur- 
ther request of the company for bargaining? A. Let’s see. 
No. I don’t believe so. 

Q. Have any meetings been held between the Union and 
the Company since that date? A. No, they have not. 

Mr. Wescott: That is all I have, Mr. Examiner. 


Bernard P. Veith 


previously sworn, resumed the stand and testified 
further as follows: 


Direct Examination (Continued) 


Trial Examiner: Had you finished with the witness, Mr. 
Wescott? 

Mr. Wescott: Yes, sir. 

Trial Examiner: Your withness, Miss Humphrey. 


Cross EXAMINATION 


Q. (By Miss Humphrey) I will hand you a document 
and ask you if you will identify it, please? A. This is a 
letter which I received from you. 

Q. And the date, sir? A. On or about the 17th of Jan- 
uary, 1959. 

Miss Humphrey: I ask the Reporter to mark the docu- 
ment I hand him as Respondent’s Exhibit Number 1 for 
identification. 

Trial Examiner: It will be so identified. 


(Thereupon, the document above referred to was marked 
Respondent’s Exhibit No. 1 for identification.) 


28 Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 
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Miss Humphrey: I will ask the Reporter to mark for 
identification as Respondent’s Fixhibit No. 2 the document 
which I hand him, please. 

Trial Examiner : It will be so identified. 


(Thereupon, the document above referred to was marked 
Respondent’s Exhibit No. 2 for identification.) 


Miss Humphrey: And, I ask the Reporter to mark this 
document I hand him as Respondent’s Exhibit Number 3 
for identification, please. 

Trial Examiner : It will be so identified. 


(Thereupon the document above referred to was marked 
Respondent’s Exhibit No. 3 for identification.) 


Q. (By Miss Humphrey) I will ask you if you will state 
what the document marked Respondent’s Exhibit No. 2 
for identification is, without regard to the hand-written 
notes, which I have explained to counsel, that I am not 
offering when I do offer these documents. A. This is a 
copy of a presentation—I am trying to think of the word 
for it? 

Q. A proposal? A. It is a proposal, yes, which was made 

to Stant Lithograph Inc. about a year ago. 
29 Q. At about what date, if you can recall? A. It 
was submitted, Oh, some time in March of 1959, but 
I’m not sure of the date. 

Q. Was it at one of your first meetings with Mr. Stant? 
A. It was at the first formal negotiation meeting that we 
had with him, I believe. Q. Will you state what the docu- 
ment which I have had marked for identification as Re- 
spondent’s Exhibit Number 3,is? A. May I look at it? 

Q. Yes. You have the original in your possession, I think, 
sir. A. Yes. This is the employer’s counter proposal we re- 
ceived, I believe, at a meeting following the one in which 
we presented Respondent’s Exhibit Number 2. 

Trial Examiner: What is the date of that? 

Miss Humphrey: It is undated. 
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Mr. Examiner, I am aware of the impropriety of offering 
exhibits on cross-examination, but counsel during the inter- 
mission agreed these are accurate copies of the documents 
they purport to be. 

May they be shown to counsel? 

Trial Examiner: Yes. 

Mr. Wescott: I object to them being offered in evidence. 

Miss Humphrey: J have not offered them as yet. 

Mr. Wescott: Whenever you do offer them, then, 
30 I will object. 
Miss Humphrey: All right. 

May Mr. O’Donoghue see them, please? 

Tria] Examiner: Yes, 

As I understand it, Respondent’s Exhibit Number 1 is a 
letter from you, Miss Humphrey, addressed to Mr. Veith, 
and the date of it is January 16, 1959? 

Miss Humphrey: That is correct. 

Trial Examiner: Respondent’s Exhibit No. 2 is a copy of 
a proposal the Union made to the Company some time in 
March, 1959? 

Miss Humphrey: Yes. 

Trial Examiner: And Respondent’s Exhibit Number 3 is 
a counter proposal made by the Respondent to the Union to 
this March, 1959, Respondent’s Exhibit Number 2 exhibit; 
is that correct? 

Miss Humphrey : That is correct. 

I now offer them with respect to materiality. I offer 
them beyond the 10-B period for background purposes only. 

Trial Examiner: For that purpose only, of background, I 
will accept the documents in evidence, making note of the 
fact now that General Counsel has previously objected to 
their admission. 

Mr. Wescott: As to materiality; yes, sir. 

Trial Examiner: They are received. 


31 (The documents heretofore marked Respondent’s 
Exhibits Numbers 1, 2, and 3 for identification are 
received in evidence.) 
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Q. (By Miss Humphrey) Mr. Veith, following the meet- 
ings at which Respondent’s Exhibits 2 and 2 were sub- 
mitted by the respective parties, were there other meetings 
prior to the meetings to which you testified on your direct 
examination, between the parties? A. Would you mind 
restating the question, please? 

Miss Humphrey: Would you read it back, Mr. Reporter? 


(Question read.) 


Q. (By Miss Humphrey) Prior to the meetings following 
which you testified about? 

Mr. Wescott: I would like to object to any testimony on 
any meetings prior to the settlement agreement as being 
immaterial to this case. 

Trial Examiner: For background only? 

Miss Humphrey: For background only. 

Trial Examiner: For the purpose of background only, 
the witness may answer. 

The Witness: In other words, if I understand you, did 
we have meetings prior to the settlement agreement? 

Q. (By Miss Humphrey) Yes. A. Yes. 

Q. Approximately how many meetings did you have? 

A. ’'d say about twenty-five. 
32 Q. About twenty-five? A. Somewhere in that 
neighborhood. 

Q. What was the custom of the parties at each meeting 
with reference to setting the time for a subsequent meet- 
ing? A. You mean how did we go about setting a meeting? 

Q. Yes. A. Ordinarily we would set a meeting—if we had 
a meeting today we would set up the next meeting, Til 
say it that way. 

Trial Examiner: Do you mean before you entered into 
negotiation, or afterward, or some time between? 

The Witness: It was usually between, some time after 
we were there, and some time after we left. 

Trial Examiner: Thank You. 

Q. (By Miss Humphrey) I direct your attention, Mr. 
Veith, to a meeting of March 1, 1960, concerning which you 
testified on direct examination. 
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You testified, I believe, there was discussion at that point 
with reference to having more frequent and longer meet- 
ings. 

Did I correctly state your testimony, sir? A. Yes, ma’am. 
You are correct. 

Q. Is it not true on that occasion reference was made to 
the fact that Mr. Stant had recently been ill with an ulcer, 

and that his doctor forbade him subjecting himself 
33 to undue strain? A. I cannot remember that refer- 
ence. If such was made, I have no recollection of it. 

Q. Would you say that I made no reference to that fact, 
sir? A. I have no recollection of it. 

Q. You have no recollection of any reference to the fact 
that Mr. Stant was the sole proprietor of his business, and, 
therfore, could not be away for prolonged periods? A. I 
have recollection of that; yes. 

Q. Did you know Mr. Stant had been ill? A. Yes. 


° * * * * ° * * * * 


Trial Examiner: Will there be any rebuttal? 


(No response.) 


Trial Examiner: I take it that will receive a brief from 
both of you? 

Mr. Wescott: I would like to make a short oral argu- 
ment, sir. 

Trial Examiner: Miss Humphrey? 

Miss Humphrey : I prefer to wait and to submit my posi- 
tion, which is ‘‘purely a legal position,”’ on brief, Mr. Ex- 
aminer. 


* * . * * « * * * * * * 


40 Trial Examiner: Just a moment. 

Now, I seem to have cut off the Intervenor, but as 
he came in here without witnesses, and raised no objections, 
J take it he had no evidence to present. 

Is that correct, sir? 
Mr. O’Donoghue: That is correct, sir. 


* * *. * * * * 
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General Counsel's Exhibit No. 1-C 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


Case No. 5-CA-1676 


Sranr LirnocraPs, Inc. 
and 
Loca, 13, AMALGAMATED LirHoGRAPHERS OF AMERICA 


Complaint and Notice of Hearing 


Til. 


Respondent, in the course and conduct of its business 
operations, as described in paragraph II above, during 
the preceding twelve months’ period, a representative 
period, shipped products valued in excess of $50,000 from 
its place of business directly to points located outside the 
District of Columbia. 

Iv. 


Respondent is, and has been at all times material herein, 
engaged in commerce within the meaning of Section 2, sub- 
section (6), of the Act. 


Vv. 


Local 13, Amalgamated Lithographers of America (here- 
in called the Union) is a labor organization within the 
meaning of Section 2, subsection (5), of the Act. 


VI. 


In order that the employees of the Respondent may have 
the full benefit of their rights to self-organization and bar- 
gaining and otherwise to effectuate the policies of the Act, 
all lithographic production employees at Respondent’s 
Washington, D. C. plant, excluding all other employees, 
office clerical employees, guards, professional employees 
and supervisors as defined in the Act, constitute a unit 
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appropriate for the purposes of collective bargaining with- 
in the meaning of Section 9, subsection (b), of the Act. 


VIL. 


On February 2, 1959 a majority of the employees of 
Respondent in the unit described above in paragraph VI 
designated the Union as their representative for the pur- 
pose of collective bargaining with Respondent, such desig- 
nation having been made by secret ballot in an election 
conducted by the Regional Director for the Fifth Region 
as agent for the Board. 


Vit. 


On February 10, 1959 in Case No. 5-RC-2660, the Regional 
Director for the Fifth Region issued his Certification of 
Representative, designating the Union as the exclusive 
representative for the purposes of collective bargaining 
of all employees in the appropriate unit described above in 
paragraph VI. 

IX. 


At all times since February 10, 1959 the Union has been 
the representative for the purposes of collective bargain- 
ing designated by a majority of Respondent’s employees 
in the unit described above in paragraph VI, and by virtue 
of Section 9, subsection (a), of the Act has been and is 
now the exclusive representative of all the employees in 
the said unit for the purposes of collective bargaining with 
respect to rates of pay, hours of employment and other 
conditions of employment. 


x. 


On or about January 28, 1960 while Respondent was en- 
gaged in the operations described above in paragraphs 
II, Ii] and IV Respondent entered into a Settlement Agree- 
ment in settlement of charges filed against it by the Union 
in Case No. 5-CA-1647, one of the terms of which Settle- 
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ment Agreement required the Respondent to bargain col- 
lectively upon request with the Union as the exclusive 
representative of all employees in the unit described above 
in paragraph VI with respect to rates of pay, hours of 
employment or other conditions of employment and if an 
understanding is reached, to embody such understanding 
in a signed agreement. 


XI. 


On or about January 28, 1960 and on various occasions 
thereafter, while Respondent was engaged in the opera- 
tions described above in paragraphs II, HI and IV, the 
Union requested Respondent to bargain collectively with 
respect to rates of pay, wages, hours of employment or 
other conditions of employment with the Union as the ex- 
clusive representative of all the employees of Respondent 
in the unit described above in paragraph VI. 


xi. 


On or about March 11, 1960 and at all times thereafter, 
down to and including the date of the issuance of this Com- 
plaint, Respondent did refuse and continues to refuse to 
bargain collectively with the Union as the exclusive repre- 
sentative of all the employees of Respondent in the unit 
described above in paragraph VI. 


xq. 


Respondent, by its refusal to bargain collectively with 
the Union as described in paragraph XII above, as the 
exclusive representative of its employees in the unit set 
forth in paragraph VI above, did thereby engage in and 
is thereby engaging in unfair labor practices within the 
meaning of Section 8, subsection (a) (5), of the Act, and 
by said acts and conduct did interfere with, restrain and 
coerce its employees, and is interfering with, restraining 
and coercing its employees in the exercise of the rights 
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in, and is thereby engaging in unfair labor practices within 


guaranteed in Section 7 of the Act, and did thereby engage 
\ the meaning of Section 8, subsection (a) (1), of the Act. 


General Counsel's Exhibit 11) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


Case No. 5-CA-1676 


Sranr Lrrpocrary, Inc. 
and 
Locan 13, AMaLcamateD LirHocRAPHERS OF AMERICA 


Answer to Complaint 


In answer to the complaint of the Regional Director and 
pursuant to Section 102.20 of the Rules and Regulations 
of the National Labor Relations Board, Series 8, Stant 
Lithograph, Inc., respondent in the above entitled proceed- 
ing, herein called Respondent, alleges as follows: 


1. Respondent admits the allegations of paragraphs I, 
U, I, IV, V, VI, VU, VIII, X and XI of the complaint. 


2. Respondent denies the allegations of paragraphs IX, 
XII, XIII, XIV and XV of the Complaint. 


Anp as aN AFFirmative Derense Respondent Stant fur- 
ther alleges that on March 10, 1960 Respondent was ad- 
vised by an employee that a substantial number of his 
employees no longer wished to be represented by the 
charging party and that they would file a petition promptly 
with the National Labor Relations Board requesting a new 
election to determine their wishes in regard to a bargain- 
ing representative, and that thereafter the employer was 
informed that a petition had been filed in Case No. 5-RC- 
3061 by the Washington Printing Pressmen, Assistants 
and Offset Workers Union (Locals 351-42-530), which peti- 
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tion raised a bona fide question concerning the representa- 
tion of the employees of Respondent, and that at all times 
after March 10, 1960 the Respondent had a bona fide doubt 
as to whether @ majority of his employees in the unit al- 
leged above were represented by the charging party. 


Respectfully submitted, 


Helen F. Humphrey 
Attorney for Respondent 
Stant Lithograph, Inc. 
1509 22 Street, N. 
Washington 7, D. 
May 20, 1960 


W. 
C. 


—_—— 


General Counsel’s Exhibit No. 1-0 
NOTICE TO ALL EMPLOYEES 


PursvaNT TO 


A Settlement Agreement approved by the Regional Di- 
rector, of the Fifth Region of the National Labor Relations 
Board, and in order to effectuate the policies of the Na- 
tional Labor Relations Act, we hereby notify our employees 
that: 


We Wut Nor in any manner interfere with, restrain, 
or coerce our employees in the exercise of their right 
to self-organization, to form labor organizations, to 
join or assist Locat 13, AMALGAMATED LITHOGRAPHERS 
or America or any other labor organization, to bargain 
collectively through representatives of their own 
choosing, and to engage in concerted activities for the 
purpose of collective bargaining or other mutual aid or 
protection, and to refrain from any Or all of such 
activities except to the extent that such right may be 
affected by an agreement requiring membership in a 
labor organization as a condition of employment as 
authorized in Section 8(a) (3) or Section 8(f) of the 
Act. All our employees are free to become or remain 
members of this union, or any other labor organization. 
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We Wu Nor refuse to bargain collectively with 
Locan 13, AmatcaMatep LirHoGRaPHERS oF AMERICA 
as the exclusive representative of our employees in 
the appropriate unit, with respect to rates of pay, 
wages, hours of employment or other conditions of 
employment by resorting to dilatory tactics in the 
course of bargaining or by unilaterally instituting 
wage increases, 


We Wu Barcarn collectively upon request with the 
above-named union as the exclusive representative of 
all employees in the bargaining unit described herein 
with respect to rates of pay, hours of employment or 
other conditions of employment, and if an understand- 
ing is reached, embody such understanding in a signed 
agreement. The bargaining unit is: 


‘¢ All lithographic production employees at our Wash- 
ington, D. C. plant; excluding all other employees, 
office clerical employees, guards, professional em- 
ployees and supervisors as defined in the Act.”’ 


Srant Lrrnocrapyz, Inc. 
(Employer) 
(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


General Counsel's Exhibit 1-P 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


In the Matter of Stant Lithograph, Inc. 
Case No. 5-CA-1647 
Settlement Agreement 


The undersigned employer (herein called the Employer) 
and the undersigned charging party (herein called the 
Charging Party), in settlement of the above matter, and 
subject to the approval of the Regional Director for the 
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National Labor Relations Board (herein called the Re- 
gional Director), Heresy AcREE as FoLtows: 


Postixc or Notice—Upon approval of this Agreement, 
the Employer will post immediately in conspicuous places 
in and about its plant, and maintain for a period of at least 
sixty (60) consecutive days from the date of posting, copies 
of the Notice to All Employees attached hereto and made 
a part hereof. 


Compuuance Wire Norice—The Employer will comply 
with all the terms and provisions of said Notice. 

The execution of this settlement agreement does not 
constitute an admission of unfair labor practices by the 
Employer. 


Rervsat to Issuz Comptarnt—In the event the Charging 
Party fails or refuses to become a party to this Agreement, 
then, if the Regional Director in his discretion believes it 
will effectuate the policies of the National Labor Relations 
Act, he shall decline to issue a Complaint herein and this 


Agreement shall be between the Employer and the under- 
signed Regional Director. A review of such action may 
be obtained pursuant to Section 102.19 of the Rules and 
Regulations of the Board if a request for same is filed 
within ten (10) days thereof. This Agreement is contin- 
gent upon the General Counsel sustaining the Regional 
Director’s action in the event of a review. 


Prrrormance—Performance by the Employer with the 
terms and provisions of this Agreement shall commence 
immediately after the Agreement is approved by the 
Regional Director, or, in the event the Charging Party 
does not enter into this Agreement, performance shall 
commence immediately upon receipt by the Employer of 
advice that no review. has been requested or that the 
General Counsel has sustained the Regional Director. 


Nosrrication or Comriiance—The undersigned parties 
to this Agreement will each notify the Regional Director 
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in writing what steps the Employer has taken to comply 
herewith. Such notification shall be made within five (5) 
days, and again after sixty (60) days, from the date of the 
approval of this Agreement, or, in the event the Charging 
Party does not enter into this Agreement, after the receipt 
of advice that no review has been requested or that the 
General Counsel has sustained the Regional Director. Con- 
tingent upon compliance with the terms and provisions 
hereof, no further action shall be taken in the above case. :: 


Locan 13, Amatcamatep LrrHoGRAPHEES 
or AMERICA 
(Charging Party) 
/s/ Bzrwasp P. Vorru, Pres. 
(Name and Title) 


Becommended /s/ Tuomas J. Wash 
Field Examiner, 
National Labor Relations Board 


Date approved Jan. 29, 1960 


Srawr Lrrnocrars, Inc. 
(Employer) 


/s/ Haven F. Humpsney, Attorney 
(Name and Title) 


Date executed January 28, 1960 


/8/ Joun A. PENELLO 
Regional Director, 
National Labor Relations Board 
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General Counsel’s Exhibit No. 3 


UNION OFFER TO STANT LITHOGRAPH CO. 
2/17/60 AT FEDERAL MEDIATOR’S OFFICE 


. 1 year contract. 6 months at 3834 hours per week— 
6 months at 3714 hours per week. 

. $4.00 per week increase to all, as of signing contract. 

. Union Shop Clause 

. Use of Union Label granted to Company. 

. Daily O.T. on 3 hour basis per day. 

. Double time Saturday and Sunday—4 hour minimum 
pay if called in to work. 

. 2Y times on holiday—4 hour minimum pay if called 
in to work. 

. 4 hour minimum pay if called in to work on Saturday 
or Sunday or holiday. 

. Old strike and lockout language. 

. Health and Welfare (Group Hospitalization Inc. pre- 
ferred policy) as in original proposal. 


General Counsel's Exhibit No. 4 


EMPLOYERS COUNTER PROPOSAL SUBJECT 
TO ONE YEAR CONTRACT 


. Upon signing of the contract, hourly work week will 
be dropped to 3834 hours. 

. Six (6) months later, dropping hourly work week to 
3714 hours. 

. No change in the employees weekly salaries upon re- 
duction of the hourly work week (from 40 to 3834 and 
then from 38% to 3712). 

. Upon signing of the contract, all productive employees 
will receive a $4.00 weekly increase. In all cases, all 
employees will be brought up to at least minimum 
scale. 
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Overtime will be on the basis of time and one-half for 
the first 15 hours overtime per work week (Monday 
through Friday) and double time after 15 hours (Mon- 
day through Friday). 

- Time and one-half for first four hours on Saturday 
or Sunday, unless four (4) or more hours are worked 
on Saturday, then any time worked on Sunday will be 
at double time rate. 

. Holiday pay; regular holiday pay plus straight time 
if worked. 

Strike or Lock-out clause; omit last two (2) para- 
graphs (Union must be responsible unless it affirma- 
tively shows it is not). 

. Health and Welfare Group health plan through Print- 
ing Industry of Washington, (Equitable Plan). 

. Contract approval by the International and permission 
to use label. 

. No Union Security Clause. 


General Counsel's Exhibit No. 5 
March 17, 1960 
Mr. William Stant, President 
Stant Lithograph, Inc. 
2363 Champlain St., N.W. 
Washington, D.C. 


Dear Mr. Stant: 


This is to advice you that this Union is desirous of 
meeting with you for the purpose of collective bargaining. 

Please advise us of the earliest date you will be available 
to resume negotiations. 


Sincerely, 


Locat 13 
AMALGAMATED LiTHOGRAPHERS 
or AMERICA 

President 
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General Counsel's Exhibit No. 6 


WESTERN UNION 


TELEGRAM 
1960 MAR 23 PM 2 53 
LLD307 PB272 
W RBA049 PD RB WASHINGTON DC 23 1239PME 


AMALGAMATED LITHOGRAPHERS OF AMERICA, LOCAL 13 
1003 K ST NORTHWEST RM 401 WASHDC 
MR VOITH, 


RE: YOUR LETTER OF MARCH 17, 1960 REQUESTING FURTHER 
MEETINGS SINCE I AM REPRESENTED BY LEGAL CONSUL, 
MISS HELEN HUMPHRIES, I AM ASKING THAT YOU CcoM- 
MUNICATE WITH MY CONSUL AND ARRANGE FOR ANY FU- 
TURE MEETINGS 


WILLIAM T STANT STANT LITHOGRAPH, INC. 


General Counsel's Exhibit No. 7 


March 23, 1960 
Miss Helen F. Humphrey, Attorney 
1020 Connecticut Ave., N.W. 
Washington, D.C. 


Dear Miss Humphrey: 


Mr. William T. Stant, President of Stant Lithograph, 
Inc, has advised this union that we must communicate 
with you in order to arrange for future negotiation 
meetings. 

Please advise us as to the earliest date, time, and the 
place when the Company will be available to meet. 


Very truly yours, 


Locau 13 
AMALGAMATED LiTHOGRAPHERS 


or AMERICA 
President 
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General Counsel's Exhibit No. 8 


LAW OFFICES 
HELEN F. HUMPHREY 
1025 CONNECTICUT AVENUE, N.W. 
WASHINGTON 6, D.C. 
METROPOLITAN 8-1766 


11 Park Place 
New York, New York 
Worth 2-0862 
March 28, 1960 
Mr. Bernard P. Voith 
Local 13 


| Amalgamated Lithographers of America 


1003 K Street, N.W. 
Washington 1, D.C. 


Dear Mr. Voith: 


Mr. Stant of Stant Lithograph, Inc., has referred to me 
' your letter of March 17, 1960, requesting a further meeting 
with him. 

As you doubtless know, on March 15, 1960, a petition 
was filed by the Washington Printing Pressmen, Assist- 
ants & Offset Workers Union requesting the Board to 
conduct an election among his employees. Since there 
appears to exist a question concerning the representation 
of his employees, Mr. Stant may not, under the law, con- 
tinue to negotiate with either union until a determination 
of that question has been made by the Board. Accordingly, 
he will be unable to resume negotiations with you until 
that matter has been resolved. 


Very truly yours, 


Heten F’. Homparey 
Helen F. Humphrey 
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General Counsel's Exhibit No. 9 
May 2, 1960 
Miss Helen F. Humphrey, Attorney 
1020 Connecticut Ave., N.W. 
Washington, D. C. 
Re: Stant Lithograph, Inc. 


Dear Miss Humphrey: 


As you undoubtedly know, the petition for representa- 
tion filed by the Printing Pressmen Union has been dis- 
missed and there cannot presently be any question con- 
cerning representation at Stant Lithograph, Ine. 

Please advise as to the earliest date that the Company 
will be available to resume negotiations. 


Very truly yours, 


Locaz 13 
AMALGAMATED LITHOGRAPHERS 
or AMERICA 

President 
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General Counsel's Exhibit No. 10 


LAW OFFICES 
HELEN F. HUMPHREY 
1025 CONNECTICUT AVENUE, N.W. 
WASHINGTON 6, D. 0. 
METROPOLITAN 8-1766 . 


11 Park Place 
New York, New York 
Worth 2-0862 


Mr. Bernard P. Voith, President 

Local 13 

Amalgamated Lithographers of America 
1003 K Street, N.W. 

Washington 1, D.C. 


Re: Stant Lithograph, Inc. 
Dear Mr. Voith: 


Nothwithstanding the fact that the Fifth Regional Office 
of the National Labor Relations Board has dismissed the 
petition filed by the Printing Pressmen’s Union, Mr. Stant 
doubts that you presently represent a majority of his 
employees in an appropriate unit. 

Furthermore, the Printing Pressmen have served us 
with a copy of an appeal from dismissal of their petition 
which is still pending before the Board. 

Under the circumstances, Mr. Stant believes that it 
would serve no useful purpose and, indeed, be in violation 
of the law if he were to resume negotiations with your 
organization at this time. 


Very truly yours 


Heten F. Humprey 
Helen F. Humphrey 
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Respondent's Exhibit No. 1 


January 16, 1959 
Mr. Bernard P. Voith 
President, Local 13, 
Amalgamated Lithographers of America 
1003 K Street, N.W. 
Washington, D.C. 


Dear Mr. Voith: 


This is with reference to your recent conversation with 
Mr. William Stant concerning the organization efforts of 
your organization among his employees. He has asked 
me to represent him in this matter. 

Although the company questions that your union pres- 
ently represents a majority of these employees in an 
appropriate unit Mr. Stant believes that the democratic 
way to determine their wishes is by a secret ballot election. 

We shall therefore agree to enter into a stipulation for 
tertification upon consent election, to be held by the 
National Labor Relations Board, so that a prompt election 
can be had. 

To facilitate this I am forwarding to the Regional Di- 
rector of the Baltimore Office, a stipulation which I have 
signed for the company. If the hours, time and place pro- 
posed therein are satisfactory to you there will be no need 
for the hearing now scheduled. If you have alternate sug- 
gestions we shall be glad to discuss them with the Gov- 
ernment’s agent. 

LI sincerely trust we may expedite this matter to the best 
interests of all concerned. Mr. Robinson may recall that 
he and I met long ago in St. Louis. 


Cordially, 


Heten F. HumpHrey 
Attorney 
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Respondent's Exhibit No. 2 
ARTICLES OF AGREEMENT 


It is hereby agreed by and between Sranr LirHocraPy, 
Inc., hereinafter known as the Company, and Local No. 13 
of the Amalgamated Lithographers of America, herein- 
after known as the Union, as follows: 


Section 1 
REPRESENTATION 


The Company recognizes Local No. 13 of the Amalga- 
mated Lithographers of America as the exclusive repre- 
sentative for the purpose of collective bargaining in respect 
to rates of pay, hours of employment or other conditions of 
employment for all lithographic production employees at 
its plant located at 2363 Champlain St., N.W., Washington, 
D.C. 

The Company agrees that during the term hereof and 
during any negotiations for the renewal or extension 
hereof or for any successor contract hereto, it will not sign 
any contract nor make any written agreement of any kind 
with any other union relating to any such lithographic pro- 
duction employees work, and specifically to any jobs or 
work covered by this agreement. 

The Company agrees that in the event any of the jobs 
or work under this contract are removed from the jurisdic- 
tion of the Amalgamated Lithographers of America by the 
action of the Company, by governmental direction or other- 
wise, the Union may in its discretion either terminate this 
agreement or re-open it in all respects, with the right to 
strike if the parties fail to agree upon a new contract. 


Section 2 


CERTIFICATION BELECTIONS 


The Company agrees that in the event the Union files a 
petition for certification by the National Labor Relations 
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Board in respect to the same group of lithographic em- 
ployees who are covered by the contract, the Company will 
consent to any election required thereunder. 


Section 3 
Hiine 


The Company agrees to apply to the Union when in need 
of skilled lithographic production employees. However, 
the Company may hire new employees from any source to 
fill any jobs as listed in the wage scale of this agreement. 

The Company further agrees to notify the Shop Delegate 
in writing of any new lithographic production employees 
hired and the classifications for which they are hired. 


Section 4 
Union SHop 


Non-union employees hereafter employed and present em- 
loyees who are not members of the Union when this agree- 
ment goes into effect, shall apply for membership in the 
Union within thirty (30) days from the beginning of their 
employment or from the date this agreement goes into 
effect, whichever is later. Any such employee who fails to 
do so shall be discharged within ten (10) days after writ- 
ten notice from the Union. 

If membership of any employee shall be terminated be- 
cause of his failure to pay Union dues, then within ten (10) 
days after written notice from the Union, the Company 
shall discharge such employee. 

If any employee who is an applicant for membership in 
the Union shall be denied membership because of his 
failure to pay initiation fees or dues, then within ten (10) 
days after written notice from the Union, the Company 
shall discharge such employee, unless within said period 
he shall have tendered the Union such initiation fees and 
dues. 
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Section 5 


Minrmum Scaes 


The minimum wage scales appended to this contract shall 
continue without change during the life of this contract, 
except as hereinafter provided or as may be mutually 
agreed between the parties hereto. It is understood that 
employees now receiving above the minimum wage rates 
here provided shall not be reduced. 


Section 6 
Hovrs 


The regular work week shall be forty (40) hours per 
week from Monday to Friday, inclusive, and not over 
eight (8) hours per day; provided however that com- 
mencing October 1, 1959, the regular work week shall be 
thirty-seven and one-half (3714) hours per week from 
Monday to Friday inclusive, and not over seven and on-half 
(74) hours per day with no reduction in the weekly rate 
of pay. Hourly rates will be increased accordingly upon 
implementation of the thirty-seven and one-half hour work 
week. 

The minimum wages for night shifts shall be the regular 
day scale plus ten per cent (10%) for the first night shift, 
and twelve and one-half per cent (1214%) for the second 
night shift. 

The starting time for shifts will be: 


Day: Anytime between 6:00 A.M. and 10 700 A.M. 
1st Night: Anytime between 1:00 P.M. and 8:00 P.M. 
Qnd Night: Anytime between 8:00 P.M. and 6:00 A.M. 


It is agreed that any employee who reports for work shall 
receive not less than a full day’s pay unless he has been 
notified the previous working day that there will be no 
work or less than a full day’s work. In the latter case, he 
will receive not less than four (4) hours of continuous em- 
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ployment exclusive of the regular lunch period, provided 
that the employee performs the work assigned to him. This 
clause shall not apply where fire, flood, explosion, bombing 
or earthquake make it impossible to start or continue work 
in the department in which such employee works. 

Lunch periods of not less than thirty (30) minutes nor 
more than one (1) hour duration shall be scheduled by 
mutual agreement between the Company and the em- 
ployees, providing that the scheduling of such lunch 
periods shall fall within the first five (5) hours of any regu- 
lar established shift. It is understood that scheduled lunch 
periods shall be strictly observed at all times except in 
case of an emergency. When the emergency is over, then 
employees must take their regular lunch period. 


Section 7 
OvERTIME 


Reasonable overtime shall be permitted when necessary, 
but the refusal to work overtime shall not be deemed a 
breach of contract or cause for discharge. If the overtime 
is to be worked on a regular work day, notice shall be 
given previous to the lunch period of the day on which 
such overtime is to be worked, except in case of an emer- 
gency. 

Overtime pay shall be on the following basis: (1) that 
for each of the first four hours worked in excess of the 
standard work day on any day from Monday to Friday, 
inclusive, an employee shall receive one and one-half time 
his hourly rate, (2) that for the fifth and each additional 
hour worked in excess of such standard work day from 
Monday to Friday, inclusive, an employee shall receive 
two times his hourly rate, (3) for the first four hours of all 
work performed on Saturday, an employee shall receive 
one and one-half times his hourly rate, and after that he 
shall receive two times his hourly rate, (4) for all work 
performed on Sunday and employee shall receive two times 
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his hourly rate, (5) all time worked before or beyond the 
regular shift shall be considered overtime irrespective of 
the starting time that day. 


Section 8 
Pam Hoimays 


The employees covered by this agreement who qualify as 
hereinafter specified shall be entitled to receive the follow- 
ing seven paid holidays annually: New Year’s Day, Memo- 
rial Day, Good Friday, July 4th, Labor Day, Thanksgiving 
Day, and Christmas Day or days observed as such shall be 
recognized as paid holidays, and employees will be paid 
one day’s straight time pay for these holidays provided 
the employee has been employed by his present employer 
the preceding thirty days and works, when work is avail- 
able, the last straight time day preceding the holiday and 
the first straight time day following the holiday unless ex- 
cused by his employer, or in case of sickness, accident, or 
other reason beyond the employee’s control. No employee 
shall be obligated to work on these holidays but any em- 
ployee who does work on any holiday shall be paid for 
work at double the straight time rate, which is in addition 
to pay for holidays not worked, and at the regular straight 
time rate of pay for the balance of the shift not worked. 
Employees who work on the second or third shifts shall be 
paid their shift premium in addition. 

If a holiday occurs in an employee’s vacation period, the 
employee shall be given an extra day with pay at straight 
time. 

When a holiday falls on Saturday, the Company shall 
have the option of paying for the holiday to employees 
qualifying or giving them a day off with pay either the 
Friday preceding or the Monday following the holiday. 
Holidays falling on Sunday shall be observed on the follow- 
ing Monday. 

For the night shifts, the actual night of the holiday 
shall be the night for which the holiday pay shall be paid. 


60 


Section 9 
Par Vacation 


Each employee who shall have been continuously em- 
ployed by the Company for a period of less than three 
years prior to May 1 of any year shall receive one day’s 
vacation with pay for each ten weeks of employment, but 
not any fraction thereof. 

Each employee who shall have been continuously em- 
ployed by the Company for a period of three years or 
more prior to May 1 of any year shall receive three (3) 
weeks’ vacation with pay. 

Vacations, so far as possible, will be granted at times 
most desirable to the employee, but the final right to allot- 
ment of the vacation period is exclusively reserved to the 
Company in order to insure the orderly operation of his 
plant. Vacations shall be given between June 1st and 
September 30th. 

If the employment of any employee is terminated per- 
manently for any reason whatever, except as hereinafter 
provided, the employee shall be entitled to receive immedi- 
ately his vacation benefits earned to that date, the receipt 
of which would normally be postponed to the next vacation 
period of June Ist to September 30th, inclusive. Perma- 
nently for the purpose of this section shall include any 
layoff of more than fifteen consecutive standard work days. 

The amount of pay for one week of earned vacation shall 
be computed on the basis of forty (40) hours at the em- 
ployee’s current straight time hourly rate, and the amount 
of one day’s vacation shall be computed on the basis of 
eight (8) hours pay at the employee’s current straight 
time hourly rate; subsequent to October 1, 1959, however, 
the amount of pay for one week and for one day’s vacation 
shall be based on thirty-seven and one-half (3714) and 
seven and one-half (714) hours respectively. Employees 
who regularly work on the second or third shifts shall be 
paid their shift premium in addition. 
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Section 10 


APPRENTICES 


Minimum pay rates for apprentices are set forth in 
Appendix A. 

The ratio of apprentices in the press and art depart- 
ments shall be not more than one apprentice to the first 
four journeymen, two apprentices to the first ten journey- 
men, and one additional apprentice for each additional 
five journeymen; the ratio in each of the other departments 
shall be not more than one apprentice to five journeymen 
employed in each department. 

In establishments where the number of journeymen is 
less than five in a department, then the number of journey- 
men in such departments having less than five jonrney- 
men may be combined, and one apprentice shall be allowed 
for each five journeymen in such combined departments, 
but not more than one apprentice shall be placed in the 
same department (and the department in which the ap- 
prentice is to be placed shall be mutually agreed to between 
the employer and the Local Council. 

It is agreed that all Union apprentices shall be inden- 
tured by the Company and the Union. No apprentice 
shall be required to do chores or any other work which 
is not related directly to his branch of the trade or which 
interferes with his apprenticeship training except in an 
emergency situation. In no instance shall an apprentice 
be allowed to work overtime unless with a journeyman in 
the same branch, except on a job already begun on his 
regularly assigned machine or equipment. 

Whenever an offset press feeder operator is advanced to 
the position of an apprentice pressman, he shall receive 
an increase of at least seven (7) dollars per regular work 
week. Only qualified feeder operators shall be eligible 
to become apprentice pressmen. 

When an apprentice or apprentices are to be chosen, the 
Company and the Union will meet to discuss the qualifi- 
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cations of the various candidates. Equal weight will be 
given to the arguments of the Company and the Union. 
‘All other things being equal, those candidates having 
seniority will be given a preference. It is understood that 
if a deadlock is reached, it will be the final prerogative of 
the Company to choose the apprentice or apprentices. 


Section 11 
Operation oF EquipMENT 


No person shall be permitted to run more than one press 
or one photo composing machine or one graining machine 
at a time. : 

No equipment will be operated during lunch hours unless 
in case of an emergency, and then only by a regular 
pressman. 

Section 12 


No Prece Work 


It is further agreed by the Company that no piece work 
or production bonus system shall be inaugurated in any 
of the departments over which the Union has jurisdiction. 


Section 13 
New MacuHines 


The Company agrees that in the event of the installation 
of new or improved machines or processes for lithographic 
production work, such machines or processes must be oper- 
ated by lithographic journeymen under this contract if 
qualified and under a scale of wages and conditions of 
work agreed upon by a joint committee of four members, 
each party hereto choosing and appointing two members 
thereof. The wages whenever finally adopted shall be 
retroactive to the date of beginning of operation of such 
equipment or processes. 

Furthermore, the Company agrees to give the Union 
90 days’ notice in writing prior to the installation of any 
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such equipment or adoption of new processes and during 
such 90 days to meet the Union at any time upon request 
for consideration of the manning of such machines or 
handling of such processes, the conditions of work and any 
other matter relating thereto. The failure of the Company 
to comply in each respect with the terms thereof shall 
entitle the Union to terminate the contract forthwith by 
written notice. 


Section 14 
TrapE SHorp Work 


The parties agree that all the terms of this contract 
have been negotiated on the assumption that all litho- 
graphic production work will be done under approved 
union wages and conditions. In the event the Company 
requests any employees to handle any lithographic pro- 
duction work made in any shop which was not under a 
contract with the Amalgamated Lithographers of America 
and authorized to use the union label of the Amalgamated, 
then the Union in its discretion, by notice in writing, may 
re-open the contract for negotiations as to the whole or 
part thereof. In the event of the failure to agree on a 
new contract or on new terms, as the case may be, within 
ten days after such reopening, the Union shall have the 
right to strike. 


Section 15 
Struck Work or Unrarr EMPLoyvER 


The parties agree that the employees will not be re- 
quired to execute work (other than work actually in 
process in its plant) received from or destined for any 
lithographic employer, directly or indirectly, or any litho- 
graphic work previously and regularly produced by such 
employer, who does not have a contract with the Amalga- 
mated Lithographers of America entitling said company 
to use the Amalgamated’s union label. 
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Furthermore, in the event the Company shall request the 
employees to execute such work, in whole or in part, then 
the Union shall be entitled in its discretion to re-open the 
contract for negotiations, with the right to strike in the 
event of failure to agree on all matters within ten days 
after such reopening. 

The Company agrees that its employees shall not be 
required to handle any work in this plant of the company 
if in another lithographic plant of this Company in any 
part of the United States or Canada any Local of the 
Amalgamated Lithographers of America or the Inter- 
national is on strike or locked out. 


Section 16 
Srri«es anp Locxouts 


There shall be no strikes or lock-outs in the plant cov- 
ered by this agreement during the period of this agreement 
except as otherwise provided under this agreement. In 
case of any dispute under this agreement or its interpre- 
tation the shop chairman or shop committee shall take 
up the matter in dispute with the management; and in the 
event of failure to adjust the matter in dispute, the officials 
of the Local Union shall be called into seek an amicable 
adjustment of the difference. Should no settlement of the 
dispute be reached between the last mentioned parties, 
the matter shall then be referred to an arbitrator agreed 
to by the parties. In the event the parties fail to agree 
upon an arbitrator, either party may request the Federal 
Mediation Service to appoint one. The decision of the 
arbitrators shall be final and binding upon the parties. 
The Union’s right to strike or the employees’ refusal 
to work under Paragraphs 1, 13, 14 and 15 hereof, are 
not subject to arbitration. 

The Company agrees that in the event of any strike 
or work stoppage during the life of this agreement, there 
shall be no liability in any event on the part of the Local 
Union or any of its officers, agents or members unless such 


65 


action has been approved and ordered officially by both 
the Local and by the International in accordance with 
their constitutional requirements. 


Section 17 
Picket Lines 


The Company agrees that any employee may in his own 
discretion or at the direction of the Union refuse to pass 
through any picket line established at this plant by any 
other union. 


Section 18 
Lay-Orr orn DiscHaRcE 


It is further agreed by the Company that no employee 
who is a member in good standing of the Amalgamated 
Lithographers of America, shall be laid off permanently 
by the Company without a week’s notice. 

Before the discharge of a shop delegate the employer 
must notify the Union of its intention and shall give the 
Union a reasonable opportunity to confer with the Com- 
pany. 

Section 19 


HeattH anp WELFARE 


The Company agrees to purchase ‘‘The Preferred Hos- 
pital Service Plan of Group Hospitalization Inc.’’ and 
“The Surgical Medical Plan of Medical Service of the 
District of Columbia’ for all employees and their depend- 
ents; the cost of which will be eleven dollars and sixty-six 
cents ($11.66) per month for those employees having 
dependents and four dollars and forty-two cents ($4.42) 
for those employees without dependents. Employees to 
become eligible for these benefits must have been continu- 
ously employed by the Company for a period of ninety 
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Section 20 


SEpaRABILITY PRovIsION 


In the event that any provision, or compliance by the 
Company or the Union with any provision in this con- 
tract, shall constitute a violation of any law, then and in 
such event, such provision, to the extent only that it is 
so in violation, shall be demed ineffective and unenforce- 
able, and shall be deemed separable from the remaining 
provisions of this contract, which remaining provisions 
shall be binding on the parties. 


Section 21 
InTERNATIONAL APPROVAL 


This agreement is subject to the approval of the Inter- 
national President. Such approval does not, however, 
under any circumstances, make the International respon- 
sible for the observance of this contract, or any breach 
thereof. 

Section 22 


Dugation oF ConTRACcT 


This agreement is to become effective on March 15, 
4959 and shall terminate on the thirty-first day of Octo- 
ber, 1959. 


Iw Wrrness WuHeErzor we have affixed our hands this 
day of , 1959. 
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Appendix ‘‘A’’ 
Minimum Wace Scares 
Effective 
Effective October 1, 1959 
March 15, 1959 87% hours 
40 hours per week per week 


Classification per hr.—per wk. per hr.—per wk. 
Dot Etcher ..—-——.__._--_ 3.25 130.00 3.47 130.13 


Photographers 
Color Speration ..... ae 8.25 180.00 3.47 180.18 
B&W Halftone _.....__- 2.80 112.00 2.99 112.13 
Contact Operator ......_..---__ 2.89 95.60 2.55 95.63 


Artists 
Negative Engraver _..._-__-.. 2.87 114.80 3.06 114.75 
Map Artists —.._____......___-._ 2. 105.20 2.81 105.38 


Strippers 
Color Strippers -...._—-.-..----— wargey 114.80 3.06 114.75 
B&W Stripper s 108.60 2.77 103.88 
Opaquer a 86.00 2.30 86.25 
Spotter ———_______________ 1. 65.20 1.74 65.25 


Platemakers 


Vacuum Frame ~..—~—..-.---- Bereta ae 106.00 2.83 106.13 
Photo Composer 114.80 3.07 115.18 


Pressmen 
Multilith & Davidson —— ~~. 80.00 2.14 80.25 
l-color to 30” teen 101.20 2.70 101.25 
1-color to 58” _ ces Pare . 111.20 2.97 111.38 
2-color to 58” __ . 126.40 3.38 126.75 
Feeder Operator to 58” ease vies 81.20 2.17 81.38 
Sheetfed Presshelper to 58” —_. " 65.60 1.75 65.63 


General Workers 
Starting rate —.. ‘ 59.20 1.58 59.25 
After 8 months _— 2 .! 61.20 a 61.50 


After 16 months ..... . 62.80 1.68 63.00 
After 24 months ...____........._ 1 65.60 ; 65.63 


Minimum APPRENTICE WaGES 


The minimum scale of wages to be paid to apprentices 
shall be as follows: the difference in wages at which the 
apprentice is started, which shall be not less than $1.48 
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per hour prior to October Ist, 1959 and subsequently 
$1.58 per hour, and the minimum wage paid to the journey- 
men at the branch in which he is apprenticed to be divided 
into eight equal parts, one eighth of this difference to 
be added to the salary of the apprentice every six months 
of his apprenticeship. 


Respondent's Exhibit No. 3 
EMPLOYER’S COUNTER-PROPOSALS 


Section 1—Representation 


Paragraph 1: The Employer proposes the following 
substitute: 


‘The Company recognizes Local No. 13 of the Amalga- 
mated Lithographers of America as the exclusive repre- 
sentative for the purpose of collective bargaining in respect 
to rates of pay, hours of employment, or other conditions 
of employment for all lithographic production employees 
in the classifications listed in Appendix ‘‘A’’ at its plant 
located at 2363 Champlain Street, Northwest, Washington, 
D. C.”? (Underseored words added). 


Paragraph 2: Substitute ‘‘to any such lithographic 
production employees’’. 


Paragraph 3: Omit beginning ‘‘by governmental 
direction or otherwise’’ to the end of the paragraph. 


Section 2—Certification Elections 

Substitute for ‘“‘the Union’? ‘‘any party files a petition 
which the National Labor Relations Board agrees to enter- 
tain’’. 
Section 3—Hiring 

Add after Paragraph 1 the following paragraphs: 


“Selection of applicants for referral to jobs shall 
be on a non-discriminatory basis and shall not be 
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based on, or in any way affected by, union membership, 
bylaws, rules, regulations, constitutional provisions, 
or any other aspect or obligation of union member- 
ship, policies, or requirements’’. 


‘“‘The employer retains the right to reject any job 
applicant referred by the union’’. 


“The parties to the agreement will post in places 
where notices to employees and applicants for employ- 
ment are customarily posted, all provisions relating 
to the functioning of the hiring arrangements, includ- 
ing provisions set forth above’’. 


This is to meet the requirements of Mountain Pacific 
Chapter, 119 NLRB 883, 897. 


Section 4—Union Shop 


The Employer does not wish to agree to any provision 
which requires his employees to become members of any 
union. This is because he is firmly of the opinion that 
union membership should be voluntary. 

The proposal of Section 4, in any case, does not comply 
with the standards required by the N.L.R.B. which are 
as follows: 


“It shall be a condition of employment that all 
employees of the Employer covered by this agreement 
who are members of the Union in good standing on 
the effective date of this agreement shall remain mem- 
bers in good standing and those who are not members 
on the effective date of this agreement shall, on the 
thirtieth day [or such longer period as the parties 
may specify] following the effective date of this agree- 
ment become and remain members in good standing 
in the Union. It shall also be a condition of employ- 
ment that all employees covered by this agreement 
and hired on or after its effective date shall, on the 
thirtieth day following the beginning of such employ- 
ment [or such longer period as the parties may speci- 
fy] become and remain members in good standing in 
the union’’. Keystone Coat, Apron & Towel Supply 
Co., 121 NLRB No. 125 (42 LRRM 1456) 
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Section 5—Minimum Scales 


In substance, the scales set forth in Appendix ‘‘A’’ are 
satisfactory to the Employer provided that the term of 
the contract can be agreed to and that they are spelled 
out in regard to step increases for the balance of such 
term, as discussed at the last negotiations. 

The Employer has no feeder operator or press helper 
but has only the classification ‘thelper’’. 

The Union has agreed to define ‘helper’? and ‘‘appren- 
tice’? as used in Appendix ‘‘A’’. 


Section 6-—Hours 


This proposal is satisfactory to the Employer. 


Section 7—Overtime 


Paragraph 1: Insert the words ‘‘for good cause”’ 
after ‘‘refusal to work overtime”’. 


Paragraph 2: Substitute for the first two subdi- 
visions the following: 


‘Qvertime shall be on the following basis : 


(1) that for the first twenty hours worked in excess 
of the regular work week as defined in Section 6 
above, an employee shall receive one and one- 
half his hourly rate for work performed on any 
day from Monday to Friday, inclusive; 


that for the 21st and each additional our worked 
in excess of such regular work week from Mon- 
day to Friday, inclusive, an employee shall re- 


ceive two times his hourly rate.” 


Section 8—Paid Holidays 


Paragraph 1: The Employer does not agree to give 
Good Friday which is a religious holiday. 


He does not agree to pay triple time for holidays worked, 
but proposes double time for such work. 
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Paragraph 2: The Employer accepts the proposal. 


Paragraph 3: The Employer rejects the last sentence 
as contrary to prevailing local practice. 


Section 9—Paid Vacation 


The Employer agrees to this proposal with the following 
change: the last sentence of Paragraph 3 to read: ‘‘Vaca- 
tions shall be given whenever possible between June Ist 
and September 30th’’. (Underscoring added). 

This is to overcome an apparent inconsistency between 
this sentence and the preceding one. 


Section 10—Apprentices 


It was agreed that the Union define ‘apprentice’? as 
used in this agreement, and ‘‘indenture”’ as used in Para- 
graph 4. 

A paragraph providing substantially as follows should 
be added: 


“The Employer in his discretion may assign an 
apprentice to a department other than the one in which 
he is usually employed on a temporary basis upon 
id to the Union when business operations require 
this’’. 


The Employer agrees to Paragraph 1, 2, 5 and 6, although 
Paragraph 2 is inapplicable to his operations. 


Section 11—Operation of Equipment 


Both the parties agreed that the last sentence should 
be amended to read ‘‘by a regular pressman’”’. 


Section 12—No Piece Work 


The Company agrees to this proposal but suggests the 
substitution for ‘“‘over which the Union has jurisdiction’’ 
of ‘‘covered by this contract’’. 


Section 13—New Machines 


Paragraph 1: The Company cannot agree to this 
proposal since to follow the proposed elaborate pro- 
cedure before he could install a new machine or process 
would prevent his operating his business in an efficient 
manner. 


If the clause were administered in accordance with its 
terms it could be claimed to be a violation of the National 
Labor Relations Act, since it requires the Employer to 
extend the Union recognition over non-existent operations 
without any determination as to the appropriateness of 
the changed bargaining unit or the Union’s majority in 
that unit. 


Paragraph 2: The Employer is willing to agree to 
a clause substantially like the following: 


“The Company agrees that in the event of the in- 
stallation of new or improved machines or processes 
requiring employees engaged in lithographic produc- 


tion it will give prompt notice thereof to the Union, 
will negotiate a scale of wages and conditions of work 
for such employees with a joint committee of four 
members, two representing the Employer and two the 
Union, and will make whatever rates are agreed upon 
retroactive to the date of beginning of operation of 
such equipment or processes’’. 


Paragraph 2, second sentence: Section 16 should be, 
the sole provision relating to strikes and lockouts. By 
removing this Section and Sections 1, 14 and 15 from the 
provisions of the arbitration and no-strike clauses (Sec- 
tion 16) the contract would reserve for the Union’s uni- 
lateral determination matters within the scope of collective 
bargaining. This is illegal. Borg-Warner v. N.L.R.B., 356 
US 342. 

As written, this clause grants preferential employment 
conditions to the Union and delegates to it control of 
employment, senioirty, and the priority of employment for 
employees not presently employed in violation of the law. 
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See News Syndicate Co., Inc., 122 NLRB No. 92 (43 LRRM 
1187). 


Section 14—Trade Shop Work 


The Employer cannot agree to this proposal since it 
arbitrarily limits his right to select his suppliers and his 
customers. It also requires him to discriminate, indirectly, 
against the employees of both unless they are members of 
this Union. This is illegal. The Austin Co., 101 NLRB 
1257. It is also illegal under federal anti-trust laws. 

As was noted in regard to Section 13, this subject can- 
not be taken out of the area of collective bargaining by 
contract. In effect it negates the no-strike clause in Sec- 
tion 16. 


Section 15—Struck Work or Unfair Employer 


The comments under Section 14 are also applicable here. 
This Section probably violates the federal anti-trust laws. 


Paragraph 2 revokes the no-strike clause if the Employer 
merely ‘‘shall request’? employees to execute such work. 
The last paragraph is inapplicable to this Employer. 


Section 16—Strikes and Lockouts 


As noted above, the removal of Paragraph 1, 13, 14 and 
15 from the coverage of this clause completely revokes it. 
The last sentence of the first paragraph is therefore un- 
acceptable to the Employer. 

Paragraph 2 leaves the agreement without real legal 
consideration since it disavows liability on the part of the 
Union for acts of its agents while it leaves the Employer 
liable for the acts of his agents on a common law basis. 


Section 17—Picket Lines 


Under the decision of the Supreme Court in N.L.R.B. v. 
Rockaway News Supply Co., Inc., 345 US 71, the refusal 
to cross the picket line was held to constitute a strike and 
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to be cause for discharge if there is an effective no-strike 
clause. If this clause is accepted nothing is left of Sec- 
tion 16. 


Section 18—Lay-off or Discharge 


Paragraph 1: The Employer proposes that the 
words ‘unless discharged for cause’”’ be added after 
“laid off permanently”’. 


Paragraph 2: The Employer proposes that the 
words ‘‘an employee’’ be substituted for “shop dele- 
gate’’. 


Section 19—Health and Welfare— 
The Employer accepts this proposal. 


Section 20—Separability Provision 


The Employer accepts this proposal. 


Section 21—International Approval 


If no liability attaches to the Local unless both the Local 
and the International authorizes a breach of contract, the 
International should be responsible for any breach which 
it authorizes. Otherwise there is no consideration for the 
disavowal of liability. 


Section 22—Duration of Contract 


The Employer proposes that the term of the contract 
be for at least two years and that the provisions for step 
increases in wage scales in Appendix ‘‘A”’ be set forth 
as of the time that the Employer is requested to adopt 
a thirty-five hour week. 

The Employer submits the following additional clauses 
as its counter-proposals: 
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Management Responsibilities: 


Except as specifically provided elsewhere in this agree- 
ment, the right to select and hire, to promote, to discharge, 
or discipline for cause, and to maintain discipline and 
efficiency of employees and to determine the schedules of 
work is recognized by both union and company as the 
proper responsibility and prerogative of management to 
be held and exercised by the company. 

An employee feeling himself to have been aggrieved by 
any decision of the company in respect to such matters, 
or the union in his behalf, shall have the right to have 
such decision reviewed under the grievance machinery 
herein set forth. 


Waiver of Other Matters 


The Employer and the Union agree that during the life 
of this contract neither party may compel the other to 
revoke or amend or alter this agreement regarding wages, 
hours, or other terms or conditions of employment not 
covered by this agreement. The parties may, however, by 
mutual agreement, negotiate concerning such subjects. 
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IN THE 
United States Court of Appeals 


For the District of Columbia Circuit 


No. 16,412 


NationaL Lasor RELAtIoNs Boaro, Petitioner 


v. 


Sranr LirHocRaPH, Inc., Respondent 


ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE 
NATIONAL LABOB RELATIONS BOAED 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 


This case is before the Court upon the petition of the 
National Labor Relations Board pursuant to Section 
10(e) of the National Labor Relations Act, as amended 
(61 Stat. 136, 73 Stat. 519, 29 U.S.C., Sec. 151, et seq.),* 
for enforcement of its order (J.A. 6-7)? issued against 
respondent on April 5, 1961, following the usual pro- 


1The pertinent provisions of the Act and of the Board’s rules 
are appended, infra, pp. 20-21. 


2° A”? references are to the joint appendix. References pre- 
ceding a semicolon are to the Board’s findings; succeeding refer- 
ences are to the supporting evidence. 
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ceedings under Section 10(¢) of the Act, and reported 
at 131 NLRB No.3. This Court has jurisdiction under 
Section 10(e) of the Act as the unfair labor practices 
occurred in Washington, D. C., where respondent is 
engaged in the business of lithographic printing. (J.-A. 
9, 23). 

STATEMENT OF THE CASE 

AK. The Board’s Findings of Fact 
1. The Settlement Agreement 


On February 10, 1959, following a Board election, 
Local 13, Amalgamated Lithographers of America, 
herein called the Union, was certified as the exclusive 
bargaining agent for respondent’s production em- 
ployees. In the months that followed, approximately 
25 meetings between the Union and respondent pro- 
duced agreement on 10 out of 19 clauses in the Union’s 
proposed contract. (J.A. 4, 10-11; 24-25, 38.) On De- 
cember 15, 1959, less than 11 months after the Board’s 
certification, the Union filed an unfair labor practice 
charge against respondent, alleging that the Company 
was violating Section 8(a)(5) and (1) of the Act by 
failing to bargain in good faith (J.A. 4, 10; 41-43). 
In accordance with regular Board procedure, discussed 
more fully at pp. 13-15, infra, the Board’s regional of- 
fice before issuing a complaint or taking any other 
formal action on the charge, afforded the parties an op- 
portunity to settle the case. As a result of these efforts 
at amicable adjustment the Union and respondent on 
January 28, 1960, signed a settlement agreement, which 
was approved by the regional director on January 29. 

The settlement agreement (J.A. 4, 10; 22-23, 44-47) 
provided that the Company would not interfere with 
its employees in the exercise of their rights under 
Section 7 of the Act. It further specifically provided 
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that the Company would not refuse to bargain “‘by 
resorting to dilatory tacties . . . or by unilaterally in- 
stituting wage increases’ and would “bargain collec- 
tively upon request with the above-named union as 
the exclusive representative of all employees in the 
bargaining unit described herein with respect to rates 
of pay, hours of employment or other conditions of 
employment, and if an understanding is reached, em- 
body such understanding in a signed agreement.” The 
settlement also required the Company to post notices 
at its plant for 60 days to inform its employees of its 
obligations under the agreement. The agreement stated 
that contingent upon compliance no further action 
would be taken in the case, and no complaint was 
ever issued based on the charge involved (J.A. 45, 11, 
17). 


2. Six weeks later respondent refuses to bargain with the Union 


At the time the settlement agreement was executed 
the Union requested a bargaining session and one was 
set for February 17 (J.A. 4, 11; 25). On that date 
representatives of both parties met for 2 hours in a 
Federal Mediator’s office, and the Union offered re- 
spondent proposals involving all the major parts of 
the contract upon which agreement had not been 
reached prior to the settlement agreement (J.A. 4, 11; 
95-27, 48). Respondent indicated it would answer the 
Union’s proposals at the next meeting (J.A. 27). The 
Union requested another meeting that week; however, 
respondent refused, stating that it would meet only 
once a week for 2 hours per meeting (J.A. 11; 26). On 
February 23, another 2-hour meeting was held in the 
Federal Mediator’s office (J.A. 4, 11; 27-28). At this 
meeting respondent presented counter proposals in 
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answer to the Union’s February 17 proposals (J.A. 11; 
28, 48-49). The Union accepted about half of respond- 
ent’s counter proposals, rejected the rest, and offered 
in their stead further counter proposals (J.A. 11; 29). 
The parties agreed to go into these proposals at the 
next meeting on March 1 (J.A. 11; 29). At the March 
1 meeting the parties spent the 2 hours in negotiations 
which resulted in concessions by both parties—e.g., the 
respondent agreed to the Union’s plan for cost of hos- 
pitalization and the Union agreed to modify its stand 
on the pay basis for overtime (J.A. 11; 29-31). At the 
outset of this meeting, which was also held in the Fed- 
eral Mediator’s office, the Union requested more fre- 
quent meetings but respondent again declined. The 
next meeting was scheduled for March 8, but, on re- 
spondent’s request it was later rescheduled for March 
11 (J.A. 11; 30, 31-32). 

On the morning of March 11, respondent’s attorney 
called the Union’s representative, Local President Ber- 
nard P. Voith, and stated that respondent would not 
meet with the Union because it had been informed the 
day before that ‘‘someone was going to file a petition 
with the Labor Board.’’ Voith asked the attorney, 
Helen Humphrey, if respondent ‘‘actually was refusing 
to meet.”? She indicated that such was the case, and 
no further meetings were held? (J.A. 4-5, 11-12; 31-32, 
35.) 


3 As respondent called no witnesses, there is no further testimony 
establishing what it had been told on March 10, or by whom. How- 
ever, respondent alleged as an affirmative defense in its answer that 
on that date respondent was informed by an employee that a sub- 
stantial number of its employees no longer wished to be represented 
by the Union and were going to file a petition with the Board for 
a new election (J.A. 14; 43). A few days later a petition was filed, 
not by the employees, but by a rival union, Washington Printing 
Pressmen, Assistants & Offset Workers Union (Locals 351-42-530) 
(J.A. 4-5, 12). 
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3. The Pressmen petition for an election and respondent continues 
to refuse to bargain 

On March 15, the Washington Printing Pressmen 
Assistants and Offset Workers Union, herein called 
““Pressmen,” filed a petition with the Board for a 
representation election for a unit composed of respond- 
ent’s production employees, the same unit represented 
by the Union (J.A. 5, 12). The Union on March 16 
filed an unfair labor practice charge with the Board 
alleging that respondent was refusing to bargain (S.A. 
8). On March 17 the Union wrote respondent request- 
ing further meetings for the purpose of collective bar- 
gaining (J.A. 12; 32-33, 49). Respondent by telegram 
on March 23 referred the Union to its attorney, 
Miss Humphrey, for information regarding ‘“fu- 
ture meetings” (J.A. 12; 33-34, 50). In response 
to a letter from the Union, Miss Humphrey wrote on 
March 28 that the petition filed by the Pressmen raised 
a question of representation and until that matter was 
resolved respondent would not resume negotiations 
(J.A. 12-13; 50-51). On April 21 the Board’s regional 
director dismissed the Pressmen’s petition, and on 
May 2 the Union, calling respondent’s attention to the 
regional director’s dismissal, again requested bargain- 
ing meetings (J.-A. 12-13; 52). Respondent’s attorney 
on May 3 replied by letter that as respondent still had 
‘‘doubts’’ that the Union had a majority and as the 
Pressmen were appealing the regional director’s dis- 
missal to the Board, respondent ‘‘believes that it would 
serve no useful purpose and, indeed, be in violation 
of the law’’ to engage in collective bargaining with the 
Union (J.A. 13; 35,53). The General Counsel on May 


4 On May 23 the Board sustained the regional director’s dismissal 
of the Pressmen’s petition (J.A. 12). 
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3 issued a complaint, based on the March 16 charge, 
alleging that respondent had refused to bargain col- 
lectively on and after March 11 (J.A. 5, 8, 14). 


B. The Board’s Conclusions and Order 


Upon the foregoing facts the Board concluded that 
respondent’s refusal to bargain with the Union on 
or after March 11, 1960, violated Section 8(a) (5) and 
(1) of the Act (J.A. 5). The Board observed that after 
an employer enters into a settlement agreement requir- 
ing it to bargain in good faith with a union, the em- 
ployer is obligated to honor that agreement for a reas- 
sonable time, and that here the three meetings and 6 
hours spent bargaining during the 6 weeks between the 
settlement agreement, and refusal to bargain did not 
meet that obligation (J.A 5). The Board rejected re- 
spondent’s assertion that under the Board’s Midwest 
Piping doctrine’ respondent was required to cease bar- 
gaining with the Union after it had been notified on 
March 10 that the Pressmen intended to file a petition 
for an election. That doctrine, the Board pointed out, 
applies only where a real question concerning repre- 
sentation exists and here respondent’s obligation under 
the settlement agreement to bargain for a reasonable 
time foreclosed a question of representation until that 
obligation was fulfilled (J.A. 5). 


5'The name derives from Midwest Piping & Supply Co., Inc., 68 
NLRB 1060. Under the rule, upon presentation of a rival or con- 
flicting claim raising a real question of representation an employer 
may not bargain collectively with an incumbent union or any other 
union until the question concerning representation has been settled 
by the Board. See, for example, Shea Chemical Corporation, 121 
NLRB 1027, 1029. The rule has been approved in various court 
decisions. See, for example, N.L.R.B. v. National Container Co., 
211 F. 2d 525, 536 (C.A. 2); see also Local 183 v. N.L.R.B., ....-. 
App. D.C. ...... , 288 F. 2d 166, 168. 
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The Board’s order requires respondent to cease and 
desist from refusing to bargain collectively with the 
Union and, affirmatively, to bargain upon request with 
the Union as the exclusive bargaining agent of its 
employees and to post appropriate notices (J.A. 6-7). 


SUMMARY OF ARGUMENT 


Respondent by entering into the settlement agree- 
ment is obligated to bargain with the Union for a 
reasonable time irrespective of fluctuations in the 
Union’s majority. A mere 6 hours of bargaining 
patently do not represent a reasonable time and no 
contention is made of an impasse between the parties. 


I 


If respondent had not entered into the settlement 
agreement and a Board order had issued against the 
refusal to bargain alleged in the unfair labor practice 
charge leading to the agreement, respondent would 
have been obligated to bargain for a reasonable time 
irrespective of the Union’s majority status and a ques- 
tion concerning the Union’s majority could not have 
been raised by any party during that period. The 
settlement agreement must be given a similar effect. 
Respondent cannot assert the Midwest Piping doctrine 
as a defense because that doctrine applies only if a real 
question concerning representation can be raised. 


II 


The settlement agreement was entered into and ap- 
proved by the Board’s regional director only after 
investigation revealed sufficient merit in the unfair 
labor practice charge to warrant issuance of a com- 
plaint. Therefore, while the settlement agreement 
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does not constitute an admission of an antecedent re- 
fusal to bargain or a Board finding of such refusal, it 
is not equivalent to a finding dismissing a complaint. 
The settlement agreement does establish respondent’s 
obligation to comply with its terms, which include the 
obligation to recognize and bargain with the Union as 
the bargaining agent of its employees. 


III 


The bargaining status recognized by the settlement 
agreement must be afforded a reasonable time in which 
to operate in the same manner and for the same rea- 
sons that a certification, collective bargaining contract, 
or a Board order directing bargaining, must be taken 
as fixing the bargaining obligation for a reasonable 
period. Otherwise the private and public interests 
involved are not protected and neither charging parties 
nor the Board can continue to use such agreements as a 
satisfactory means of closing cases in which the charges 
are found on investigation to warrant issuance of a 
complaint. 


ARGUMENT 


Settleme: 
tion 8(a) (5) and (1) of the Act 


The law is well settled that if the Union’s original 
unfair labor practice charge had led to a regular 
Board proceeding culminating in a Board order di- 
recting respondent to bargain with the Union, respond- 
ent’s duty to bargain for a reasonable time would have 
been unaffected by the rival union’s representation 
petition, even though the Union had suffered a loss of 
majority. Int’l Ass’n of Machinists v. N.L.R.B., 311 
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U.S. 72, 82-83; West Texas Utilities Co. v. N.L.RB.B., 
87 App. D.C. 179, 186, 184 F. 2d 233, 240, certiorari 
denied, 341 U.S. 939; Great Southern Trucking Co. v. 
N.L.R.B., 139 F. 2d 984, 985 (C.A. 4), certiorari denied, 
322 U.S. 729; N.L.R.B. v. Hill Stores, 140 F. 2d 924, 
927 (C.A. 5); N.L.R.B. v. Consolidated Mach. Tool 
Corp., 167 F. 2d 470 (C.A. 2); N.L.R.B. v. Tower 
Hosiery Mills, 180 F. 2d 701, 706 (C.A. 4), cer- 
tiorari denied, 340 U.S. 811; N.L.R.B. v. S. H. Kress 
& Co., 194 F. 2d 444, 446 (C.A. 6); NLRB. v. 
J. C. Hamilton Co., 220 F. 2d 492, 495 (C.A. 10). 
It is equally well settled that ordinarily, in the 
absence. of an unfair labor practice or of a re- 
medial order, respondent would have been within 
its rights in refusing to bargain if it in good 
faith questioned the Union’s majority status. The 
narrow question presented in this case is what effect, 
if any, is to be given the settlement agreement under 
which respondent agreed to recognize its bargaining 
obligation in return for the abandonment of proceed- 
ings on the unfair labor practice charge which pre- 
cipitated the agreement. The Board held that after 
respondent entered into the settlement agreement re- 
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a reasonable time, the Board held that respondent had 
violated its duty to bargain by its refusal to meet with 
the Union on or after March 11. The Board relied on 
Poole Foundry and Machine Company, 95 NLRB 34, 
enforced 192 F. 2d 740 (C.A. 4), certiorari denied, 342 
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U.S. 954, a case almost identical on its facts to the case 
at bar. 

In the Poole case the employer in December 1949 
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tion and at the next bargaining conference on April 10 
the employer refused to bargain on the ground that the 
union no longer represented a majority of its em- 
ployees. The regional director dismissed the decer- 
tification petition and on appeal the Board affirmed the 
dismissal. The employer continued to refuse to bar- 
gain, however, and on charges filed by the union a com- 
plaint was issued. The Board held that the employer’s 
refusal to bargain on and after April 10, following 
notification of the decertification petition, violated the 
Act. The Board’s decision rested on the ground that a 
settlement agreement must be given the effect of a 
remedial order under which the parties must bargain 
for a reasonable time irrespective of fluctuations in 
the union’s majority. The Fourth Cireuit stated in 
enforcing the Board’s order, 192 F. 2d at 743: 


We, accordingly, agree with the Board’s conten- 
tion that Poole, by entering into the settlement 
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agreement, thereby securing a withdrawal of the 
charges of unfair labor practices, is bound to bar- 
gain in good faith with the Union for a reasonable 
period of time after such agreement, without ques- 
tioning the Union’s lack of majority. The settle- 
ment agreement was signed on December 27, 1949. 
Poole’s refusal to bargain was in early April 1950, 
less than four months after the settlement agree- 
ment. The Board has found that this was not a 
reasonable period. We feel bound by this deter- 
mination since we cannot say it was arbitrary. ... 
We are not unmindful of Poole’s contention that 
the Board’s order denies to the employees the 
right to choose freely their representatives in col- 
lective bargaining. . . . These employees are free 
to file a decertification petition after the settle- 
ment agreement has been in effect a reasonable 
length of time. 


We submit that the instant case is indistinguishable 
from the Poole case. In that case the employer argued 
that the demonstrated loss of union majority and the 
decertification petition required it to cease bargaining 
with the incumbent union. Here, respondent makes 
the identical argument by asserting that the evidence 
of disaffection from the incumbent Union and the 
filing of the petition by the rival union required re- 
spondent to cease bargaining under the Midwest Pup- 
ing rule. The short answer, as the Board held, is that 
the Midwest Piping rule is not applicable because until 
respondent had fulfilled its obligation to bargain the 
Board would dismiss any representation petition as 
untimely filed and therefore not raising a real question 
concerning representation. Had the settlement agree- 
ment not been entered into and the original charge 
culminated in a remedial order requiring respondent to 
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bargain with the Union, a question concerning repre- 
sentation could not have been raised until respondent 
had bargained for a reasonable time, even though the 
Union may have lost its majority status. See cases 
cited, supra, p. 9. Similarly, respondent having 
stopped action on the original unfair labor practice 
charge by agreeing in the settlement agreement to bar- 
gain with the Union, until respondent had bargained 
for a reasonable time in compliance with its agreement 
a question concerning representation could not be 
raised.° 

The issue here, therefore, is not whether respondent 
believed in good faith that the Union had lost its 
majority status. The legality of respondent’s refusal 
to bargain must be tested by whether a reasonable 
time had elapsed between the execution of the settle- 
ment agreement and the refusal. Respondent’s con- 
tention that the claim of a rival union required re- 
spondent to cease bargaining is equivalent to the em- 
ployer’s assertion in Poole that the bargaining pro- 
vision in a settlement agreement has no significance, 
and that an employer is as free, if not obligated, to 
refuse to bargain as he would have been had the agree- 
ment contained no bargaining provision whatsoever. 
A consideration of the role of the settlement agreement 


6 ‘However, we wish to make it clear that the Midwest Piping 
doctrine does not apply in situations where, because of contract 
bar or certification year or inappropriate unit or any other estad- 
lished reason (emphasis added), the rival claim and petition does 
not raise a real representation question.” Shea Chemical Corpora- 
tion, 121 NLRB 1027, 1029. To the same effect, see Gulf Shipside 
Storage Corporation, 91 NLRB 181, 210-211. For cases directly 
holding that, under the principles established in the Poole decision, 
settlement agreements of the nature involved here bar a representa- 
tion question for a reasonable time, see, Dick Brothers, Inc., 110 
NLRB 451, 453-454; The Daily Press, Inc., 112 NLRB 1434, 1441; 
Ruffalo’s Trucking Service, Inc., 114 NLRB 1549, 1550. 
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in the statutory scheme establishes the validity of the 
Board’s view, affirmed in Poole, that the bargaining 
provision of the agreement fixes the duties of the 
parties to the same extent that they are fixed by a 
similar provision in a Board order. Indeed, the con- 
trary result reduces the provision to a nullity, and 
would so vitiate the effectiveness of settlement agree- 
ments as to lead to their abandonment in favor of 
protracted Board and court procedures. Poole, supra, 
192 F. 2d at 743. 

For a full understanding of the role of the settlement 
agreement in the Board’s procedure and practice, it is 
necessary to review briefly the normal course of events 
in the institution of an unfair labor practice case." A 
case is initiated by the filing and service of an unfair 
labor practice charge. The Board’s regional director 
requests the person filing the charge to submit evidence 
in its support, and also requests the respondent to sub- 
mit a written statement of his position in respect to 
the allegations. The case is then assigned to a member 
of the Board’s regional office for full investigation. If 
this investigation reveals that there has been no viola- 
tion of the Act or that the evidence is insufficient to 
support the charge, the regional director recommends 
withdrawal of the charge, and if such withdrawal is 
not forthcoming, the charge is dismissed. 

If, on the other hand, the investigation discloses that 
“the charge appears to have merit’’ so as to warrant 
issuance of a complaint, then “‘before any complaint is 
issued’’ (Statement of Procedure, Sec. 101.7, 101.8; see 
also Rules and Regulations, Sec. 102.51), the regional 


7 The procedures here described are officially set forth in Sections 
101.2-101.8 (pp. 47-49) of the Board’s ‘‘Statements of Procedure,’’ 
24 Fed. Reg. 9095. 
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7 The procedures here described are officially set forth in Sections 
101.2-101.8 (pp. 47-49) of the Board’s ‘‘Statements of Procedure,’’ 
24 Fed. Reg. 9095. 
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director affords an opportunity to settle the case. The 
settlement agreements provide for remedial action by 
the respondent and, in return no complaint is issued on 
the unfair labor practice charge involved. Only in the 
event efforts to reach a settlement are unsuccessful will 
the regional director issue a complaint.* 

The settlement agreement, therefore, represents an 
administrative determination by the Board that re- 
medial action is required to protect the public interest 
and to redress a charged violation of the Act. It also 
represents an agreement by the respondent to under- 
take such remedial action at once rather than to litigate 
the charges before a trial examiner and before the 
Board” The settlement agreement thus operates in 
the public interest in securing the same remedial action 
which would be effected by a Board order, and also 
benefits the parties to the agreement who arrive at an 


amicable adjustment without being put to the time, 
trouble, and expense of protracted litigation. Some 
conception of the importance of this procedure may be 
gleaned from the fact that between 1936 and 1947 over 
16,000 unfair labor practice charges (over one-third of 
the total number filed during the period) were settled 


8 Section 5(b) of the Administrative Procedure Act (60 Stat. 
237, 5 U.S.C. 1004(b)) provides that ‘‘The agency shall afford all 
interested parties opportunity for (1) the submission and consid- 
eration of facts, arguments, offers of settlement, or proposals of 
adjustment where time, the nature of the proceeding, and the 
public interest permit...” (emphasis supplied). 


9«<Tf investigation reveals merit in a charge, the field examiner 
attempts to secure an adjustment which will remedy the unfair 
labor practices without the necessity of formal proceedings. This 
informal adjustment is used most frequently where the: party 
charged with the violation is willing to take the action required to 
remedy the specific unfair labor practices.”’ Silverberg, How to 
Take a Case Before the N.L.R.B., BNA, 1949, p. 150. 
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before formal action (N.L.R.B., Twelfth Annual Re- 
port (1947), pp. 86-87).” 

As the court stated in Poole, 192 F. 2d at 742, quoting 
from the Attorney General’s Committee on Ad- 
ministrative Procedure: 


Probably over 90% of the matters coming before 
administrative agencies are disposed of informally 
with the acquiescence of the private interests af- 
fected and no formal trial proceedings. This must 
be so or government could not function * * *. In 
the first four years of its existence the National 
Labor Relations Board closed 12,227 cases, in only 
8% of which was it necessary to go to formal 
proceedings * * *. The committee recommends 
that agencies which bring proceedings for the dis- 
continuance of practices prohibited by law employ 
the informal methods used by the National Labor 
Relations Board * * * to obtain in appropriate 
cases discontinuance by agreement without issuing 
complaint * * *. 


Although experience has thus demonstrated the 
fundamental importance of the settlement agreement 
in the effective administration of the Act, adoption of 
respondent’s position here would seriously undermine 
the entire procedure. Under respondent’s view, al- 
though it had embraced a solemn undertaking to bar- 
gain with the Union, upon presentation of a claim by a 
rival union respondent was free, indeed obligated, to 
cease bargaining—that is, proceed as if the agreement 
were never made. Rejecting an identical contention 
the court stated in Poole, 192 F. 2d at 743, this— 


10 Tn the fiscal year 1960 of the nearly 12,000 unfair labor prac- 
tice cases which were closed, about 70 percent were settled, includ- 
ing both redress secured on meritorious charges and induced volun- 
tary withdrawal of baseless charges. N.L.R.B. Twenty-Fifth An- 
nual Report, p. 186. 
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would permit an employer to commit an unfair 
labor practice by refusing to bargain collectively 
with the Union, sign a settlement agreement under- 
taking to bargain with the Union, then attempt to 
have a new union certified when dissatisfaction 
with the old union arose among the employees be- 
cause of the unfair labor practice. Certainly this 
should neither be permitted nor encouraged. 


The result in Poole should follow here a fortiori, for 
here, unlike Poole, the conduct giving rise to the settle- 
ment agreement occurred within one year after the 
Union’s certification. Under Ray Brooks v. N.L.R.B., 
348 U.S. 96, an employer who refuses to bargain with- 
in the certification year may be subjected to a court 
decree requiring him to bargain with the union for a 
reasonable time after issuance of the decree. But 
under respondent’s theory, it could refuse to bargain 
during the certification year, settle the ensuing pro- 
ceeding against it by taking advantage of the settle- 
ment procedures favored in the law,” and then repeat 
its refusal to bargain with impunity as soon as the 
certification year expires. 

As we have seen (cases cited supra, p. 9), if the 
initial charge instead of culminating in a settlement 
agreement had led to a Board order based on a finding 
of refusal to bargain, respondent under settled law 
would have been required to bargain with the Union 
for a reasonable time thereafter notwithstanding the 
Pressmen’s filing of a petition. Cf. Franks Bros. v. 
N.L.R.B., 321 U.S. 702, 704-705; Joy Silk Mills v. 
N.L.R.B., 87 App. D. C. 360, 372-373, 185 F, 2d 732, 
744-745, certiorari denied, 341 U.S. 941. Unless the 
same results flow from the settlement agreement as 


11 See the Administrative Procedure Act, quoted supra, p. 14 
n. 8. 
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would have followed had a Board order issued against 
the alleged refusal to bargain that gave rise to the 
settlement, neither charging parties nor the Board can 
continue to use such agreements as a satisfactory means 
of closing cases in which the charges are found on 
investigation to warrant issuance of a complaint. 
Respondent contends that by holding that the settle- 
ment agreement, like a Board remedial order, requires 
it to bargain for a reasonable time regardless of the 
Union’s majority status, the Board has held that the 
agreement constituted an admission of a refusal to 
bargain. Such an admission, respondent asserts, is not 
present because the agreement expressly denies the 
commission of unfair labor practices and all that pre- 
ceded the agreement was a charge, upon which no 
complaint was issued or findings made. What this 
argument ignores, however, is the crucial fact that a 
settlement agreement is intended precisely to obviate 
the necessity for findings and that respondent itself, 
taking advantage of the Board’s established pro- 
cedures which authorize Board-approved settlements 
in cases where the charges appear substantial, chose to 
preclude the makings of findings on the charge in- 
volved. Cf. N.L.R.B. v. J. L. Hudson Co., 135 F. 2d 
380, 383-384 (C.A. 6), certiorari denied, 320 U.S. 740. 
As we have pointed out, the Board’s statements of 
procedure provide that if investigation by the Board’s 
regional office shows apparent merit in an unfair labor 
practice charge, then before any complaint is issued 
a respondent must normally be given an opportunity to 
settle the case by entering into a settlement agreement 
and posting a notice substantially identical with that 
customarily posted pursuant to Board order and court 
decree. Under this procedure settlement agreements 
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are approved only after thorough investigation has re- 
vealed that a charge has merit. Respondent having 
avoided litigation of the charge by entering into the 
settlement agreement with the Union, the private and 
public interests must be afforded protection similar to 
that they receive from a Board order. Furthermore, 
respondent’s contention that the settlement agreement 
implies no admission of violation of the Act is beside 
the point. Although settlement agreements, like con- 
sent decrees, contain no admission of violation, they 
nevertheless rest upon the concession of the party ad- 
versely affected that he should be bound to undertake 
the remedial action to which he has agreed Cf. Swift 
& Co. v. United States, 276 U-S. 311, 327; Report of the 
Attorney General’s Committee on Administrative Pro- 
cedure (1941), p. 42. Obviously, a party who has 
agreed to settle a lawsuit by paying a sum of money 
may not justify a refusal to make the payment on the 
ground that he has not ‘‘admitted”’ liability; no more 
may respondent, having agreed to a remedy for the 
unfair labor practices alleged in the charge, now argue 
the remedy is a nullity because it has not admitted those 
practices. While the settlement agreement does not 
constitute an admission or a Board finding of unfair 
labor practices, it does establish respondent’s obliga- 
tion to comply with its terms and to recognize the status 
fixed thereby. The settlement here required respond- 
ent to post a notice and to bargain with the Union. 
Unless the bargaining commitment carried with it the 
obligation to recognize the Union and bargain with it 


12"Thys, for example, a settlement providing for reinstatement 
of employees fixes their eligibility to vote in a Board election, and 
a settlement providing for the disestablishment of a dominated 
union necessarily affects its right to appear on @ ballot. An entire 
structure of future relationships may be bottomed upon status 
fixed in a settlement agreement.’’ Poole, supra, 192 F. 2d at 743. 


19 


for a reasonable time, irrespective of loss of majority, 
the provision as to bargaining carried no significance 
whatsoever. 

In sum, respondent’s contention that irrespective 
of the settlement agreement it was obligated under the 
Midwest Piping rule to refuse to continue to bargain 
is wholly without merit. By entering into the agree- 
ment respondent recognized the Union’s status as bar- 
gaining representative of the employees. The bar- 
gaining status thus recognized must be afforded a rea- 
sonable time in which to operate in the same manner 
and for the same reasons that a certification, collective 
bargaining contract, or a Board order directing bar- 
gaining, must be taken as fixing the bargaining obliga- 
tion for a reasonable period. ‘Otherwise, settlement 
agreements might indeed have little practical effect 
as an amicable and judicious means to expeditious dis- 


posal of disputes arising under the terms of the Act.” 
Poole, supra, 192 F. 2d at 743. Accord: Wallace Corp. 
v. N.L.R.B., 323 U.S. 248, 253-254. 


CONCLUSION 
It is respectfully submitted that a decree should 
issue enforcing the order of the Board. 


Sruart RorHMAN, 
General Counsel, 
Dominick L. MANott, 
Associate General Counsel, 
Marcet MatLet-PREvosT 
Assistant General Counsel, 
Freperick U. REEL, 
Guien M. BenprxsEN, 
Attorneys, 
National Labor Relations Board. 
August 1961. 
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APPENDICES 
Appendix A 
The relevant provisions of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C., Sec. 151, et seq.), are as follows: 
Src. 8. (a) It shall be an unfair labor practice for an 
employer— 

(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed in 
section 7; 

* * * * * * * * * 

(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 


provisions of section 9 (a). 
* * * * * * * * * 


Appendix B 
Rules and Regulations and Statements of Procedure 


of the National Labor Relations Board, Series 8: 


Src. 102.51 (29 C.F.R., 1961 Supp. 102.51) Setile- 
ment or adjustment of issues.—At any stage of a pro- 
ceeding prior to hearing, where time, the nature of the 
proceeding, and the public interest permit, all inter- 
ested parties shall have opportunity to submit to the 
regional director, with whom the charge was filed, for 
consideration of facts, arguments, offers of settlement, 
or proposals of adjustment. 


Sec. 101.7 (29 C.F-B., 1961 Supp. 101.7 ) Settlements. 
—Before any complaint is issued or other formal action 
taken, the regional director affords an opportunity 
to all parties for submission and consideration of facts, 
argument, offers of settlement, or proposals of adjust- 
ment, except where time, the nature of the proceeding, 
and the public interest do not permit. Normally pre- 
hearing conferences are held, the principal purpose 
of which is to discuss and explore such submissions 
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and proposals of adjustment. The regional office pro- 
vides Board-prepared forms for such settlement agree- 
ments, as well as printed notices for posting by the re- 
spondent. These agreements, which are subject to the 
approval of the regional director, provide for an ap- 
peal to the general counsel, as described in section 
101.6, by a complainant who will not join in a settle- 
ment or adjustment deemed adequate by the regional 
director. Proof of compliance is obtained by the re- 
gional director before the case is closed. If the re- 
spondent fails to perform his obligations under the in- 
formal agreement, the regional director may determine 
to institute formal proceedings. 


Src. 101.8 (29 C.F.R., 1961 Supp. 101.8) Complaints 
—If the charge appears to have merit and efforts to dis- 
pose of it by informal adjustment are unsuccessful, the 
regional director institutes formal action by issuance of 
a complaint and notice of hearing. 

* * * * * * * * * 


Appendix C 


Administrative Procedure Act (60 Stat. 237,5 U.S.C. 
1001-1006) : 
Src. 1004 Adjudications 


* * * * * * 
PROCEDURE 


(b) The agency shall afford all interested parties op- 
portunity for (1) the submission and consideration of 
facts, arguments, offers of settlement or proposals of 
adjustment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the extent 
that the parties are unable so to determine any con- 
troversy by consent, hearing, and decision upon notice 
and in conformity with sections 1006 and 1007 of this 
title. 


* * * * * * * * * 
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COUNTER STATEMENT OF THE CASE 


After a request for recognition by President Voith of 
Local 13, Amalgamated Lithographers of America, counsel 
for the Respondent-employer on January 16, 1959, wrote 
him that, although the company questioned the Union’s rep- 
resentation of a majority of its employees, “Mr. Stant be- 
lieves that the democratic way to determine their wishes is 
by a secret ballot election.” The letter also said: 

“We shall therefore agree to enter into a stipulation 
for certification upon consent election, to be held by the 
National Labor Relations Board, so that a prompt elec- 
tion can be had. 

“To facilitate this I am forwarding to the Regional 
Director of the Baltimore office, a stipulation which I 
have signed for the company. If the hours, time and 
place proposed therein are satisfactory to you there 
will be no need for the hearing now scheduled. If you 
have alternate suggestions we shall be glad to discuss 
them with the Government’s agent.” (J.A. 54)’ 

Pursuant to the consent election agreement referred to 
in this letter, an election was held on February 2, 1959, in 
which eight of the employees voted in favor of the Union 
and five of the employees voted against the Union. 

Thereafter, approximately twenty-eight meetings were 
held between the parties in an unsuccessful effort to reach 
an agreement (J.A. 38). There is no intimation that these 
sessions did not reflect good faith bargaining on the part 
of the employer. Quite the contrary is shown by the record. 
Most economic demands made by the Union were quickly 
accepted by the Respondent (J.A. 70-71). Some of the claus- 
es initially requested by the Union were withdrawn only 
after lengthy negotiations and later held illegal by the 
Board, such as the ‘‘trade shop wor k?? and ‘‘struck work’’ 
provisions (J.A. 63-64). 


«J A.” references are to the joint appendix. 

24malgamated Lithographers of America (Ind.) and Local No. 17 of 
the Amalgamated Lithographers of America (Ind.) and The Employing 
Lithographers, a Division of the Graphic Arts Employers Association, 
and Lithographers & Printers National Association, Inc., 130 NLRB No. 
102 (1961); Amalgamated Lithographers of America and Local 78, 
Amalgamated Lithographers of America, and Employing Lithographers 
of Greater Miami, Florida, et al., 130 NLRB No. 107 (1961). 
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The discussion of the issues raised by the Union’s de- 
mands and the Respondent’s counter-proposals on these 
demands obviously was time-consuming (J.A. 73). No 
agreement had been reached when the anniversary date of 
the certification was approaching at the end of 1959. The 
one-year period during which neither the employees nor 
their employer could question the presumption that the 
Union continued to represent the employees would end on 
February 10, 1960. Ray Brooks v. N.L.R.B., 348 US. 96. 
If the employees were disgruntled by the failure of Local 
13 to get a contract, they or their employer could require a 
new showing of majority by that Union when the certifica- 
tion had been in existence for a year. The Board has ‘‘con- 
sistently declined . . . to extend the 1-year period in favor of 
parties alleging that, without fault on their part, they had 
insufficient time to negotiate a contract during the certifica- 
tion year.’”? N.L.R.B. Twenty-fifth Annual Report, p. 36. 


However, Local 13, unsuccessful in obtaining a contract, 
precluded a challenge to its majority status by filing a 
charge on December 15, 1959, ten months after its certifica- 
tion. The specific acts alleged to constitute a refusal to 
bargain in good faith by the employer were (1) resorting to 
dilatory tactics in the course of bargaining and (2) unilater- 
ally instituting wage increases (J.A. 45). No evidence to 
support either of these contentions was offered by the Gen- 
eral Counsel. The record is devoid of any evidence that the 
Regional Director actually conducted the “‘full investiga- 
tion’? on which the Board’s brief relies so heavily (Board 
brief, pp. 7, 13-14). The Respondent was never informed of 
such an investigation. 

Rather than permit the continuing negotiations to be 
overshadowed by the pendency of the charge, on January 
28, 1960, Respondent’s attorney offered to execute an ‘‘in- 
formal’? settlement agreement without the issuance of a 
complaint by the Regional Director (J.A. 45-47). This pro- 
vided that the Respondent would post notices stating that 
it would comply with its statutory duty to bargain in good 
faith. It also expressly provided: 

“The execution of this settlement agreement does 
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not constitute an admission of unfair labor practices by 
the Employer.’’ (J.A. 46). 

On three separate occasions thereafter the parties met, 
in the presence of a federal mediator, and continued to ne- 
gotiate the remaining issues (J.A. 28-31). Local 13 Presi- 
dent Voith testified that after the settlement agreement had 
been executed on January 28, 1960, the parties had reached 
complete agreement on only ten of the nineteen sections 
(J.A. 24). These were embodied in ‘Articles of Agree- 
ment’? (G.C. Exh. 2). Subsequently, on February 17, 1960, 
the Union made certain additional proposals (J.A. 48). The 
employer, on February 23, 1960, submitted a counter-propo- 
sal subject to the contract being for a term of one year (J.A. 
48-49). The term of the proposed contract had been an issue 
during the negotiations. 

The parties followed the procedure they had used through- 
out the negotiations of setting the next meeting date when 
they met (J.A. 38). The Board does not contend that any 
bad faith was displayed in the subsequent negotiations. On 
March 10, however, as the Board found, the employer was 
informed by an employee that a petition for a new election 
would be filed (J.A. 4). Accordingly, Respondent refused 
to meet until the question of whether Local 13 still repre- 
sented its employees should be resolved (J.A. 51). The 
Washington Printing Pressmen, Assistants and Offset 
Workers Union, Locals 351-42-530, herein called the Print- 
ing Pressmen, in Case No. 5-RC-3061, filed a petition on 
March 15, 1960 for an election. The next day, March 16, the 
instant charge was filed by the Lithographers Union.* 


"The charge alleged: 

“On or about December 15, 1959, Local 13, Amalgamated Lithographers 
of America filed charges as listed below which resulted in a settlement 
agreement (case 5-CA-1647) executed on January 28, 1960. 

“Since the settlement agreement, the Union has made every effort pos- 
sible to persuade the employer to set up additional meetings with the 
Union by offering to meet with the employer at any time during the 
day or night or on weekends so that we could conclude the negotiations. 
To this date the employer has refused to meet for more than a total of six 
hours since the settlement agreement. There have been three two hour 
meetings on the following dates: February 17, February 23, and March 1. 

“Furthermore, the employer after having cancelled a meeting scheduled 
for March 8 and having it moved to March 11, refused to meet with the 
Union on that date, giving the reason that one of the employees was 
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Thereafter, on April 21, 1960, the Regional Director for 
the Fifth Region dismissed the Printing Pressmen’s peti- 
tion because of the pendency of this charge. Respondent, in 
the belief that the Printing Pressmen had raised a valid 
doubt as to the Lithographers’ majority status and that con- 
tinued recognition of the Lithographers was of dubious le- 
gality, refused to deal with the latter Union until its current 
majority status should be demonstrated (J.A. 52-53). 

The complaint alleged a violation of Section 8(a)(5) and 
Section 8(a)(1) solely on the ground that: 


“On or about March 11, 1960 and at all times there- 
after, down to and including the date of the issuance of 
this Complaint, Respondent did refuse and continues to 
refuse to bargain collectively with the Union as the 
exclusive representative of all the employees of Re- 
aren in the unit described above in paragraph VI.’’ 
(J.A. 42). 


SUMMARY OF ARGUMENT 


After bargaining in good faith with the Lithographers 
for twenty-eight sessions and over a year, Respondent was 
not obliged to continue to deal with that Union after its 
majority status was questioned upon the request of an em- 


going to file a petition with the Board that day and therefore the em- 
ployer was refusing to meet until the matter was settled. 

“Jt has become obvious to the Union that the employer is employing 
stalling tactics, so that, while marking time, it may draw in members 
of another Union to dilute this Union’s bargaining strength within the 
unit, as evidenced by the petition filed by the International Printing 
Pressmen and Assistants’ Union on March 15, 1960. 

“The employer, furthermore, attempts to confuse the few meetings 
which it has had with the Union since the settlement agreement by 
changing position on bargaining subjects depending upon whom is em- 
ployed as the employer’s spokesman for the meeting. 

“The employer is continuing to interfere with, restrain and coerce its 

_-employees in the exercise of their rights guaranteed in Section 7 of the 
Act. 

“By reason of the failure of the employer to live up to the settlement 
agreement we are repeating here all the allegations made in the earlier 
charges. 

“Since on or about February 10, 1959, the date on which Local 13 of 
the Amalgamated Lithographers of America was certified in Case 5-RC- 
2660 as the bargaining representative for the employees in an appropriate 
unit, and at all times thereafter, it, by its officers, agents and represent- 
atives has refused to bargain collectively in good faith with Local 13 
of the Amalgamated Lithographers of America, a labor organization 
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ployee that a new election be held, followed by a petition 
by another union. 
I 


The settlement agreement entered into on January 28, 
1960, did not freeze the Lithographers’ majority status. 
There is no evidence that that Union represented a majority 
of the employees or was their representative within the 
meaning of Section 9(a) at the time of the alleged refusal 
to bargain. 

0 


The Respondent, in any event, did bargain with the 
Lithographers in good faith for a reasonable period beyond 
the settlement. What constitutes a reasonable period de- 
pends on the circumstances, and the circumstances here 
show that the negotiations up to March 11 constituted bar- 
gaining for a reasonable period. 


Til 


The Board’s contention that the settlement agreement 
establishes the existence of the unfair labor practices re- 
cited in the earlier charge is without merit. The General 
Counsel refrained from attempting to prove any such un- 
fair labor practices, although he was entitled to do so by 
Board practice and was not barred by the statute of limi- 
tations. 


IV 


The settlement agreement reserved the employer’s dis- 
avowal of any violation of the Act, and to disregard this 
provision and attribute to the Respondent the same obliga- 
tion as if it had been found guilty of unfair labor practices 
is to discourage settlement agreements. 


chosen by a majority of its employees in an appropriate unit for the 
purpose of collective bargaining in respect to rates of pay, wages, hours 
and other conditions of employment. 

“By the acts set forth in the paragraph above, and by other acts and 
conduct, it, by its officers, agents and representatives has interfered with, 
restrained and coerced and ig interfering with, restraining and coercing 
its employees in the exercise of their rights guaranteed in Section 7 of 
the said Act.” 
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Vv 


Even if Respondent had been guilty of a technical viola- 
tion by failing to meet on March 11, 1960, an order requir- 
ing it to impose the Lithographers on its employees while 
the Printing Pressmen’s claims to represent them would 
undermine the fundamental concept of majority representa- 
tion and thwart the policies of the Act. 


ARGUMENT 


L THE SETTLEMENT AGREEMENT OF JANUARY 28, 
1960, CANNOT BE RELIED ON TO ESTABLISH 
THAT RESPONDENT COMMITTED ANY UNFAIR 
LABOR PRACTICE 


The Board contends that this case presents the narrow 
question of ‘‘what effect, if any, is to be given the settle- 
ment agreement under which Respondent agreed to recog- 
nize its bargaining obligation in return for the abandon- 
ment of proceedings on the unfair labor practice charge 
which precipitated the agreement.’’ 

In effect, it contends that the settlement agreement 
freezes the presumption of the Lithographers’ majority 
status for an indefinite period to the same extent as would 
a finding of unfair labor practices by the Board. How long 
this period continues is to be tested by what is a ‘‘reason- 
able time.’? The Board relies entirely on Poole Foundry and 
Machine Company, 95 NLRB 34 (1951), 192 F-2d 740 (CA- 
4), cert. den., 342 U.S. 954, to support this contention. This 
artificial doctrine is advanced without regard to the absence 
of record facts in this case to sustain a finding of unfair la- 
bor practices. It is used to support the conclusion that an 
employer must continue to deal with one union as repre- 
senting his employees after he has reasonable grounds to 
believe not only that they no longer want that union, but 
that another union claims to represent them and seeks an 
election. The Board does not even contend that the Lithog- 
raphers Union actually represented the employees at the 
time of the only refusal to bargain it finds to be violative 
of the Act. It bases the obligation to recognize the Lithog- 
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raphers solely on the presumption that the employer had 
committed unfair labor practices arising from the fact that, 
without any cessation of negotiations, it entered into a 
settlement agreement whereby it promised to refrain from 
violating the law by continuing to deal with that Union, as 
indeed it was doing. The Board supposes a full investiga- 
tion by the Regional Office of the charge giving rise to the 
settlement agreement, based on the purported customary 
agency practice. Yet there is not one particle of evidence 
that (1) the Respondent committed the unfair labor prac- 
tices alleged in the charge or (2) the Regional Director 
investigated and determined to issue a complaint which was 
withheld as the consideration for the settlement. These are 
not the facts, and such facts cannot be based on presump- 
tions arising out of the circumstances of this case. In the 
Poole case the Regional Director dismissed the petition on 
the ground that there had not been a reasonable time after 
the settlement to reach agreement. No such ground was 
here advanced. The Court has recently refused to permit 
the Board to substitute a vague ‘‘policy’’ based on the 
Board’s Rules and Regulations for record facts and rea- 
sons. Textile Workers Union of America, AFL-CIO, v. 
N.L.R.B., —App. D.C.—, —F.2d—, (C.A-D.C.) (July 27, 
1961), 48 LRRM 2718. 

An employer can have other reasons for agreeing to settle 
a charge of bad faith in bargaining than that of ‘‘buying 
off”? a complaint. This is especially true when the charge 
is filed near the end of the certification year by a union with 
which the employer had never ceased to negotiate in good 
faith. Anyone who has ever engaged in negotiations knows 
the undesirable effect on the negotiations of the pendency 
of a charge of unfair labor practices. This alone affords 
a ready justification for settling the charge informally, 
rather than go through an investigation and attempt to 
persuade the Regional Director that the charge is without 
merit, in itself sometimes a long process, expensive to a 
small employer. 

Further, to overlook the employer’s contractual insistence 
that the settlement was not a concession of guilt is to negate 
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a consideration without which counsel for the Respondent 
would never have agreed to the informal disposition of the 
case. To presume that the employer had committed unfair 
labor practices, as charged, despite this reservation, in the 
absence of any record facts warranting this inference can- 
not be justified. 

The law is too well settled to require citation that the ex- 
istence of a settlement agreement may not be used as a basis 
for presuming a violation of the law, particularly, as here, 
where it contained an express disavowal of a violation. To 
be sure, the Board policy is well established that after the 
execution of a settlement agreement the Board may proceed 
to try issues raised by a complaint based on facts oceuring 
before that agreement if there is a subsequent violation.‘ 
Here, however, the subsequent violation is based solely on 
that fact that the prior settlement agreement had been exe- 
cuted. 

No objection was made to the introduction of the settle- 
ment agreement because under the Poole Foundry doctrine 
the Board might, under some circumstances, attribute some 
weight to it in determining whether the parties had contin- 
ued to bargain for an adequate amount of time, on the 
General Counsel’s theory of the case. However, this does 
not detract from the impropriety of relying on this settle- 
ment as establishing an unfair labor practice, the effect of 
which would have to be dissipated before the employer 
could rightfully advance the claim of another union, or his 
good faith doubt as to the certified union’s continued ma- 
jority as grounds for refraining from further bargaining. 
Wigmore has said: “The true reason for excluding an offer 
of compromise is that it does not ordinarily proceed from 
and imply a specific belief that the adversary’s claim is 
well founded, but rather a belief that the further prosecu- 
tion of that claim, whether well founded or not, would in 
any event cause such annoyance as is preferably avoided by 
the payment of the sum offered. In short, the offer implies 
merely a desire for peace, not a concession of wrong 


4 The Wallace Corporation v. N.L.R.B., 323 U. S. 248 (1944) ; Wooster 
Brass Co., 80 N.L.R.B., 1633 (1948). 
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done....’ (Wigmore on Evidence, Third Edition, § 1061 
(c)). He goes on to say: “By this theory, the offer is ex- 
cluded because, as a matter of interpretation or inference, it 
does not signify an admission at all. There is no concession 
of claim to be found in it, expressly or by implication.” 

The contention that the settlement agreement raises a 
presumption of prior unfair labor practices is particularly 
unwarranted where, as here, evidence of the employer’s 
good faith exists in the fact that its counsel, as soon as 
the Union asked for recognition, prepared and forwarded 
to the Board a consent election agreement and advised the 
Union it would consider any modifications it might wish. 
An employer’s prompt agreement to consent to an election 
has been held as to show its good faith in questioning a 
union’s majority status.’ During the long negotiations pre- 
ceding the first charge, no claim of lack of good faith bar- 
gaining had ever been advanced. Indeed, some of the 
clauses included in the Union’s original demands, opposed in 
the Respondent’s counter-proposals, and later withdrawn, 


have been since held illegal. See Amalgamated Lithogra- 
phers cases, supra, p. 2. The General Counsel did not 
offer any evidence in support of the first charge’s allega- 
tions of unilateral wage adjustments and dilatory tactics, 
although Board policy as to “breached” settlement agree- 
ments permits proof of presettlement conduct. 


Il. THE POOLE CASE DOES NOT JUSTIFY THE EN- 
FORCEMENT OF THE ORDER HERE SOUGHT BY 
THE BOARD. 


The Board’s entire argument rests upon the Poole case. 
This case differs in important respects from the Poole case. 
There, the Court recited that the Board had found that the 
settlement agreement was entered into after the charges 
‘<were duly investigated by the Regional Director’s Field 


’ Marr Knitting, Inc., 90 NLRB 479 (1950), Wenzel Tent & Duck Co., 
101 NLRB 217 (1952) ; Industrial Stationery & Printing Co., 103 NLRB 
1011 (1953). See also Humphrey, The Duty to Bargain, 16 Ohio State 
Law J1., 403, 413. 
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Examiner... ’’ (192 F.2d at 741) There is no evidence in 
the instant ease of any such investigation of the first charge 
by the Regional Director. Nor is there any evidence in the 
decision in the Poole case that the Respondent-employer 
had insisted, as in the instant case, on an express provision 
that the settlement agreement did not constitute an admis- 
sion of unfair labor practices by the employer. Further, in 
that case the Board apparently had some basis for its con- 
clusion that reasonable time had not yet elapsed between the 
execution of the settlement agreement and the determina- 
tion of the Board on appeal that the Regional Director’s dis- 
missal of the decertification petition should be sustained. 

The petition in the Poole case was dismissed on the 
ground that the parties had not negotiated for a reasonable 
period after the settlement agreement, presuming at least 
an administrative determination to that effect. Here, no 
such reason was stated for the dismissal, but merely the 
pendency of a ‘‘meritorious’’ charge. In the absence of 
any evidence of an investigation of the merits of the charge, 
any allegation in the complaint, any proof, or any finding 
by the Board of any basis for its ‘cmerit’’ except that the 
petition followed the earlier settlement agreement, it cannot 
be inferred that an administrative investigation had dis- 
closed that on the particular facts of this case the time that 
had elapsed was not a ‘‘reasonable period.’’ 

We suggest that the Poole case is another of those cases 
where the decision may well have been sound on the basis 
of the record before that court, but where the broad lan- 
guage of its decision has been, as in the instant case, applied 
to a situation where the same conclusion is not justified. 
We believe this case distinguishable, but also we suggest 
this Court reconsider the principle which the Board claims 
is established by the decision of the Court of Appeals for 
the Fourth Circuit in the Poole case and determine whether, 
even assuming that it is applicable to the facts of this case, 
that decision conforms with the Act’s requirements for 
establishing a violation of Section 8(a) (5). 


Ill. TO ESTABLISH A VIOLATION OF SECTION 8(a) 
(5) THERE MUST BE EVIDENCE THAT THE 
UNION REPRESENTED A MAJORITY OF THE 
EMPLOYEES IN AN APPROPRIATE UNIT AT 
THE TIME OF THE REFUSAL TO BARGAIN. NO 
SUCH EVIDENCE EXISTS HERE. 


A. The Statutory Requirement. 


It is sometimes apparently overlooked both by the Board 
and the courts that the statutory requirements for estab- 
lishing a violation of Section 8(a)(5) must be met, regard- 
less of the good or bad faith of the employer-respondent 
and regardless of the public policy involved. Section 8(a) 
(5) provides: 

‘Jt shall be an unfair labor practice for an employer 

_. to refuse to bargain collectively with the representa- 

tives of his employees, subject to the provisions of 
Section 9(a).”’ 

Section 8(d) spells out in detail what the phrase ‘‘to bar- 

gain collectively”’ embodies. That section is inapplicable 

here where there is an admitted refusal to bargain by the 

employer. 

Section 9(a), nevertheless, is essential to a determination 
of a violation of Section 8(a) (5). Section 9(a) defines the 
‘representative’? with which an employer is obliged to 
bargain within the meaning of Section 8(a) (5). It provides: 

“Representatives designated or selected for the pur- 
pose of collective bargaining by ‘‘the majority of the 
employees in a unit appropriate for such purposes, shall 
be the exclusive representatives of all the employees 
in such unit for the purposes of collective bargaining 
in respect to rates of pay, wages, hours of employment, 
or other conditions of employment . . .” [Emphasis 
supplied]. 

Thus, to establish a violation of 8(a)(5), the General 
Counsel has the burden of proving that the union with which 
the employer has refused to bargain represents, at the time 
of the refusal to bargain, a majority of the employees in an 
appropriate unit. Majority may be determined by a certifi- 
cation or by other means, but it must be established. 
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The question of how long a certification of a union by 
the Board should be given weight to evidence a current 
majority on the part of the certified union was decided by 
the Supreme Court in Ray Brooks v. N .L.R.B., 348 U.S. 96 
(1954). In a well-reasoned decision, the Court there held 
that the Board was correct in the policy it had adopted that 
“Ca certification, if based on a Board-conducted election, 
must be honored for a ‘reasonable’ period, ordinarily ‘one 
year’, in the absence of ‘unusual circumstances,’ ’’ (at page 
98). The Court noted that the cases in which the Board 
found ‘‘unusual circumstances’? were all representation 
cases in which a rival union sought a new election less 
than a year after certification (footnote 2). 

The Court held, however, that in ‘‘the absence of unfair 
labor practices, the employer was free to question the 
union’s majority at any time after the certification year.’’ 
At that time ‘‘the employer can ask for an election . . . or, 
if he has fair doubts about the union’s continuing majority, 
he may refuse to bargain further with it.”’ (Ray Brooks 
case, 348 U.S. at p. 104). 


B. The Record Contains No Adequate Evidence 
of Majority. 


In the instant case, the presumption of the Lithogra- 
phers’ continued majority after the certification year came 
to an end when Stant was advised that another election 
would be requested and the Printing Pressmen actually 
filed a petition. See McCulloch Corp., 132 NLRB No. 24, 
48 LRRM, 1344, 1347 (1961), and cases cited therein. This 
put upon the General Counsel the burden of showing that 
“the union in fact did have majority status on the crucial 
date.’? (N.L.R.B. Twenty-fifth Annual Report, p. 78). This, 
he failed to do, resting only on the settlement agreement, 
which is alleged to raise, in turn, a presumption of prior 
unfair labor practices, to support the presumption of con- 
tinued majority status. 

In the instant case, there is no evidence that the Lithog- 
raphers represented an actual majority of the Respondent’s 
employees at the only time where the Board found a refusal 
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to bargain on and after March 11, 1960. As noted above, 
the filing of the petition by the Printing Pressmen raised a 
doubt as to this.* The General Counsel then had the burden 
of establishing it as an element of his case. Accordingly, in 
the absence of evidence of a current majority by the Lithog- 
raphers, one element of proof required by Section 8(a) (5), 
that that Union indeed currently represented a majority of 
such employees, must be based on a presumption. The pre- 
sumption of continued majority for the year following its 
certification was not available, since that year has passed. 

A presumption of continued majority after the certifica- 
tion year, in the absence of an actual majority, may only be 
justified where the employer committed unfair labor prac- 
tices during the certification year which might have dis- 
sipated the majority established by the certification. See 
Franks Bros. Co. v. N.L.R.B., 321 U.S. 702 (1944), where 
the court held that a union’s majority was dissipated after 
an employer’s unfair labor practice in refusing to bargain 
and that the Board could appropriately find that such con- 
duct had undermined the prestige of the union and require 
the employer to bargain with it for a reasonable period of 
time, despite the loss of majority. Again in N.L.R.B. v. 
Mexia Textile Mills, Inc., 339 U.S. 563 (1950), the court 
held that a claim of any intervening loss of majority was no 
defense to a proceeding for enforcement of an erder to 
cease and desist from certain unfair labor practices. (See 
Ray Brooks case, at page 102.) In these circumstances, the 
policy of the Act to prevent and remedy unfair labor prac- 
tices outweighs the policy to have the current majority will 
of the employees established by uncoerced, democratic 
methods. 

In the instant case, the only unfair labor practice found 
by the Board was that alleged to have been committed on 
and after March 11, 1960, when there is no evidence that 


“The Board could take official notice of the number of authorization 
cards submitted by the Printing Pressmen in support of their petition. 
Had there been cards for fewer than thirty percent of the employees 
in the unit, the petition would have been dismissed on that ground. The 
Board does not reveal this information to the public. N.L.R.B. State- 
ments of Procedure, Series 8, (29 C.F.R. 1961) Sec. 101.18. 
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the Lithographers Union actually represented a majority 
of the employees. Thus the Board is obliged to resort to 
the presumption of continued majority which stems merely 
from the execution by Respondent of the settlement agree- 
ment on January 28, not proven unfair labor practices, 
as in the cases cited above. 


C. No Presumption of Continued 
Majority is Justified Here. 

The rationale of the Poole decision is that to permit an 
employer to avoid, after a full investigation, a complaint 
which would lead to a Broad order perpetuating its obliga- 
tion to bargain for a reasonable time thereafter, by entering 
into a settlement agreement and ‘‘then attempt to have a 
new union certified when dissatisfaction with the old union 
arose among the employees because of the unfair labor 
practice’’ should neither ‘‘be permitted nor encouraged.”’ 
(192 F.2d, at p. 743). This reasoning presumes (1) that the 
employer had committed unfair labor practices and (2) 
that the settlement was given by the employer in considera- 
tion for a complaint threatened ‘after full investigation’”’ 
by the Regional Office. Where these two circumstances 
occurred, the court in that case would impose a requirement 
of further negotiations ‘‘for a reasonable time.”’ 

No presumption can be drawn from the record in this 
case that the signing of the settlement agreement on Janu- 
ary 28 resulted from the commission by the employer of the 
unfair labor practices alleged in the earlier charge prior 
to the settlement. 

The inducement to executing a settlement agreement has 
traditionally been that the Board would honor the agree- 
ment and not set it aside unless there was a breach of the 
agreement or a subsequent violation of the Act by the 
parties to the agreement. See Jackson Manufacturing Com- 
pany, 129 NLRB No. 55 (1960). In that case, the Board 
dismissed a complaint based on acts predating a settlement 
agreement, stating that the respondents in that case ‘did 
not commit any independent unfair labor practices after 
the execution of the settlement agreement’’ and that the 
complaints subsequently issued based on pre-settlement 
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conduct should be dismissed. The Board there held: 


‘<What is material and controlling is that a duly exe- 
cuted settlement agreement must be honored if the 
Board’s settlement procedures have any meaning 
unless the respondent’s conduct demonstrates that the 
agreement has failed of its purpose.’’ 

Otherwise, the result is to discourage, not encourage, settle- 
ments, a result to be deplored. We submit that here, as in 
the Jackson case, the Respondent’s conduct does not dem- 
onstrate any post-settlement unfair labor practices. It 
is only where, after the execution of a settlement agree- 
ment, unfair labor practices occur which violate that agree- 
ment, that the Board will go behind the agreement and 
litigate the pre-settlement, as well as post-settlement, viola- 
tions, without regard to the statute of limitations. Courier 
Post Publishing Company, D/B/A Radio Station KHMO, 
102 NLEB 26, 28 (1953). 

It is significant that the General Counsel made no effort 
to introduce any evidence of the alleged failure of Respond- 
ent to comply with its obligation to bargain in good faith 
based upon the original charge which led to the settlement 
agreement, although Board policy, supported by the courts, 
permits the introduction of such evidence. Furthermore, 
without regard to that policy, the conduct alleged in that 
charge, to wit, the unilateral granting of wage increases 
and the use of dilatory tactics, was purported to have 
occurred within six months of the filing of the charge on 
which the complaint in the instant case occurred, so that 
there is no question of such acts, if they had oceurred, being 
barred by the six-month statute of limitations imposed by 
Section 10(b) of the Act. We reiterate that the failure of 
the Board to give any effect to the provision in the settle- 
ment agreement that it did not constitute an admission of 
the conduct alleged in the charge, insisted upon by the 
employer, and a significant consideration for its having 
entered into that agreement, is both improper and contrary 
to contract law. (J.A. 46). It must not be forgotten that 
the Board made no finding that any such violations occurred, 
nor could it on the record do so. 


17 


D. The Poole Case Is Inapplicable. 


The Board in its brief attempts to rely on the existence 
of unfair labor practices prior to the settlement agreement 
so as to bring this case within the rationale of the Poole 
case by two presumptions: 

1. It asks the Court to make a presumption that the 
Regional Director investigated the earlier charge and con- 
cluded that a complaint should issue. 


2. It seeks to rely on an inference that the settlement 
agreement was entered into in consideration for the Re- 
gional Director’s refraining from issuing a threatened com- 
plaint. (See Board brief, pp. 13-15.) We submit that neither 
presumption is valid and that there is no record basis for 
either such conclusion. 


In the Poole case, as noted above, there was a finding 
that there had been an investigation of the charge which 
led to the settlement agreement. That charge embodied 
allegations of substantial violations of three sections of 


the Act. This record is devoid of any evidence of an investi- 
gation by the Regional Director before the settlement 
agreement was executed. The record in this case shows 
that, when the Union requested recognition, counsel for 
the employer volunteered to enter into a stipulation for a 
consent election, drafted and signed an agreement for such 
an election and forwarded it to the Regional Director to 
present to the Union for agreement if it chose to execute 
it (J.A. 54). It is just as reasonable to infer that the 
Respondent, in the absence of any investigation by the 
Regional Director or of any evidence of unfair labor prac- 
tices by the Respondent, volunteered to execute the settle- 
ment agreement here involved to avoid the time and expense 
of participating in an investigation and to eliminate from 
the negotiations with the union in which it continued to en- 
gage the shadow of the pending charge. Experienced labor 
negotiators are well aware of the increased difficulties to- 
ward reaching agreement which pending charges of unfair 
labor practices create during negotiations. Thus, in the 
absence of any evidence whatsoever of pre-settlement unfair 
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labor practices by Respondent, and in the absence of the 
Goverment’s either alleging or proving such conduct, which 
itwas entitled to do under settled authority, this Court cannot 
presume that there was a full investigation of the charges 
which led to the agreement; that that investigation revealed 
unfair labor practices by the employer; that the Regional 
Director had reached a decision to issue a complaint; or 
that the Respondent entered into a settlement agreement 
for the purpose of avoiding a threatened complaint and a 
subsequent Board Order which might, at some remote time, 
oblige it to continue these lengthy negotiations for an addi- 
tional ‘‘reasonable time.”’ 


E. The Settlement Agreement Cannot 
Supply the Missing Proof of Majority. 


By entering into a settlement agreement the parties can- 
not create a majority stauts in a union so as to confer repre- 
sentation rights on a non-majority union. No estoppel or 
waiver on the part of the employer, if such existed, could 


force a representative on his employees which does not, in 
fact, represent them. The sole exception is that where a 
proven majority has been dissipated by the unfair labor 
practices of an employer, it will be presumed to continue 
until the effect of the unfair labor practices has been re- 
moved. The Board has held that ‘‘it is well established that 
private parties may not by contract void an obligation im- 
posed by a Federal act .. 2? (Ugite Gas Inc., 126 NLRB 494 
1960)). No more can they create an element of proof neces- 
sary to establish a violation of Section 8 (a) (5), ie., that 
the labor organization is the representative of a majority 
of the employees in an appropriate unit at the time the 
refusal to bargain occurs. Proof of each element is the 
burden of the General Counsel. It cannot be supplied by an 
inference of continued majority based on an inference that 
the employer’s inferred unfair labor practices dissipated 
a prior majority. 

To summarize, since evidence of the Union’s majority at 
the time of the refusal to bargain is an indispensable ele- 
ment to the General Counsel’s proof, since there is no 
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director proof of such majority, and since the circumstances 
of this case do not permit a presumption of a continued 
majority after the certification year because of evidence of 
unfair labor practices by the Respondent, there is no sup- 
port fox the conclusion that Respondent violated Section 
8(a)(5) of the Act. 


IV. THERE IS INSUFFICIENT EVIDENCE TO SUP- 
PORT A CONCLUSION THAT RESPONDENT 
FAILED TO BARGAIN FOR A REASONABLE TIME 
AFTER THE SETTLEMENT 


Even assuming, arguendo, that there existed grounds for 
a presumption that the Union currently represented a 
majority of the employees on March 11, 1960, Respondent- 
employer would only, under the policy relied on by the 
Board in its brief and under the Poole case, be obliged to 
continue to bargain with the Lithographers for a reason- 
able time. We submit that there does not exist in the record 
substantial evidence to warrant the Board’s conclusion that 
Respondent did not honor whatever obligation it may have 
had under the settlement agreement, to bargain for a 
reasonable time after its execution. The Board’s finding that 
on March 11, 1960, ‘‘Respondent had not discharged its 
obligation under the settlement agreement to bargain for 
a reasonable time with the Lithographers”’ is based solely 
on the following subsidiary findings: ‘‘Here Respondent 
met with the Lithographers only 3 times and spent only 
6 hours in negotiations with the Lithographers between the 
date of the settlement agreement and Respondent’s refusal 
to bargain further. The record shows that no impasse was 
reached in these negotiations; in fact, as noted, the parties 
had scheduled another meeting for March 11, 1960.’ (J.A. 
5). What constitutes a reasonable period depends on all 
the circumstances. It must not be forgotten that the record 
contains not one iota of evidence of any violation by the 
Respondent of any section of the Act except for the alleged 
technical violation claimed to have occurred by its refusal 
on and after March 11 to negotiate with the Lithographers. 
On March 10, as the Board found, ‘‘the Respondent was 
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informed by an employee that the Washington Printing 
Pressmen, Assistants and Offset Workers Union (Locals 
351-42-530), herein called the Pressmen, intended to file a 
petition for a representation election.”’ (J.A. 4). A petition 
was filed by that union on March 15, 1960. 

A reasonable period ‘‘may mean any portion of complete 
time, from a thousand years or less to a period of a day ....7” 
(Black’s Law Dictionary, 4th ed., p. 1297). From the receipt 
of knowledge of such a claim the employer “‘may not go so 
far as to bargain collectively with the incumbent (or any 
other) union unless and until the question concerning repre- 
sentation has been settled by the Board.’’ (Shea Chemical 
Corp., 121 NLRB 1027 ,1029 (1958) ). The changed circum- 
stance created by the petition thus terminated any ‘‘reason- 
able period’? of continued negotiations required by the 
agreement. 

The Board gives no justification for its conclusion that 
negotiations on three occasions between January 28 and 
March 11, after twenty-five earlier meetings between the 
certifieation of the Union on February 10, 1959 and the 
signing of the settlement agreement which failed to result in 
a contract, did not constitute negotiating for a reasonable 
time. The decision in this case differs greatly from the cases 
where the Board has set forth in detail its grounds for con- 
cluding that a reasonable time had not elapsed after the 
effective date of a settlement agreement. See H. E. Fletcher 
Co., 131 NLRB No. 71, 48 LRRM 1071 (1961). See also 
Armco Drainage and Metal Products, Inc., 116 NLRB 1260, 
where the Board held that bargaining conferences consist- 
ing of some forty-five or fifty hours of negotiations consti- 
tuted a reasonable period, although those negotiations were 
required by court decree enforcing a Board order based on 
findings that the employer had refused to bargain with the 
union in violation of the Act. In that case the Board said 
“<  . where the relationship is established through pro- 
cedures other than an election, that is, a settlement agree- 
ment or bargaining order, the required bargaining period is 
there said to ‘depend entirely upon the particular cireum- 
stances involved.’ Ruffalo’s Trucking Service, Inc., 114 
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NLRB 1549.’’ In the Ruffalo case, the settlement agreement 
was executed on July 14, 1955, and a petition filed on August 
17, 1955. The parties met on July 29, August 17 and Sep- 
tember 2. The Board concluded that the petition raised a 
real question concerning representation stating, “The 
Board has at no time in the past regarded a settlement 
agreement as tantamount to a certification period. Even in 
the case of a bargaining order, the Board has held that ‘the 
only purpose of the bargaining order is to remedy ante- 
cedent refusals to bargain and that once this purpose has 
been achieved the order has no further effect’,’’ citing 
Northwestern Photo Engraving Co., 106 NLRB 1067, and 
Squirrel Brand Co., Inc., 104 NLRB 289. 

Here, what constituted a reasonable time must be viewed 
in the light of the Respondent-employer’s good faith from 
the time the Lithographers sought recognition, as displayed 
by its prompt execution of a consent election agreement, its 
many concessions to demands advanced by the Union, its 
patience in seeking during twenty-eight meetings, even after 
the anniversary date of the certification had passed, to 
reach agreement with the Lithographers on a contract, and 
the change in circumstances which occurred when it was 
advised that its employees wished the Board to conduct a 
new election to rid them of the representation of the Litho- 
graphers Union, and a second union shortly thereafter filed 
a petition for an election. This is not a situation where the 
employer attempted on his own to determine the Litho- 
graphers’ majority status. Rather, once that status was 
questioned by its employees, it determined to refrain 
from continued negotiations until a re-determination of its 
majority status was made by the Board. 


V. THE EMPLOYER’S REFUSAL TO CONTINUE TO 
RECOGNIZE THE LITHOGRAPHERS ON AND 
AFTER MARCH 11 WAS JUSTIFIED 


The Board concluded here that the employer would not 
have been in violation of the Act if it had continued negoti- 
ating with the Lithographers, because the Printing Press- 
men’s petition did not give rise to a ‘‘real question of repre- 
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sentation’’ in view of the settlement agreement. The em- 
ployer’s bona fide belief that it was precluded from negoti- 
ating with either union when confronted by rival claims, on 
advice of counsel, is relevant to the issue of whether it 
bargained for a reasonable time after the settlement agree- 
ment on January 28 with the Lithographers Union. To con- 
tinue to deal with the Lithographers, if it did not actually 
represent a majority of the employees, would have been 
illegal. Int’l Ladies’ Garment Workers Union v. N.L.R.B., 
980 F.2d 616 (C.A.D.C.), aff’d 48 LRRM 2251 (S.Ct.) 
(1961); N.L.R.B. v. Burke Oldsmobile, Inc., 288 F.2d 14 
(C.A. 2) (1961). 

The Board’s variant applications of the doctrine estab- 
lished in Midwest Piping and Supply Co., Inc., 63 NLRB 
1060 (1945), as to when an employer is precluded from con- 
tinuing negotiations with one union once a second union has 
advanced a claim for recognition, amply justified Respond- 
ent-employer in refusing to continue negotiations with the 
Lithographers.’ The employer must determine the ‘‘reality’’ 
of the claim at his peril. Detroit Plastic Products Co., 126 
NLRB 1182 (1960). 

The Board’s contention here is that the Printing Press- 
men’s petition raised no real question concerning repre- 
sentation because of the pendency of the ‘‘meritorious’’ 
charge filed the day following the petition. The only 
‘merit’? in the charge stems from the prior settlement 
agreement. Otherwise, the petition raised a ‘‘real’’ question 
concerning representation. 

This Court has held that by characterizing a contention as 
“lacking in merit’’ the Board has not given the Court an 
adequate basis for passing intelligently on the propriety 
of its conclusion. Textile Workers Union v. N.L.R.B., supra, 
p. 8. By dismissing the petition here on the ground that a 
“meritorious”? charge was pending, the Board could not 
negate the creation by the petition of a ‘real question con- 
cerning representation.’’ The only way to have the existence 


Por a discussion of the vagaries of the Board in applying its Midwest 
Piping doctrine, see Lenseraft Optical Corp., 128 NLRB 836, 847-849 
(1960). 
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of a ‘‘real’’ question determined was to continue to refuse 
to recognize either union until this Court could review the 
question. 

The Midwest Piping doctrine, which bars negotiations 
after a rival claim, applies except ‘‘in situations where, 
because of contract bar or certification year or inappropri- 
ate unit or any other established reason, the rival claim and 
petition does not raise a real representation question.”’ 
(Shea Chemical case, supra, at p. 1029.) No such situation 
existed here. 

While we rely primarily on the contention that there is 
no violation of Section 8(a) (5) because there is inadequate 
proof of current majority, we also submit that the Respond- 
ent not only bargained for a reasonable time after the settle- 
ment agreement, but also was under no obligation to bargain 
further with the Lithographers, and was indeed barred 
from doing so, because there did, in fact, exist a ‘‘real ques- 
tion concerning representation’? which entitled its em- 
ployees to a new chance to select the representative they 
desired. 

To summarize, the settlement agreement is found by the 
Board to require continued negotiations because of a doc- 
trine based on a presumption that the settlement agreement 
followed unfair labor practices by the employer. The Board 
infers a continued majority in the Lithographers Union 
because of the presumed commission of unfair labor prac- 
tices prior to the settlement. It infers that there were 
unfair labor practices prior to the settlement because the 
settlement agreement was executed. We submit that the 
presumption that unfair labor practices were committed 
cannot arise from the mere existence of the settlement 
agreement. In the absence of intervening unfair labor prac- 
tices, the presumption of continued majority beyond the 
certification year is not warranted. Thus, as noted above, 
an element of Section 8(a)(5) is omitted—the majority re- 
quired by Section 9(a). We claim, further, that in any event, 
the negotiations after the settlement agreement continued 
for a reasonable period of time, on the grounds set forth 


above. Finally we submit that the petition of the Pressmen 
created a ‘‘real question concerning representation.”’ 


VI. TO ENFORCE AN ORDER REQUIRING RESPOND- 
ENT TO BARGAIN WITH THE LITHOGRAPHERS 
WOULD NOT EFFECTUATE THE POLICIES OF 
THE ACT 


Because the Board has drawn a presumption from a 
presumption to justify the findings on which it asks the 
Court to enforce its order in this case, we submit that the 
enforcement of that order is not justified. In any case, such 
an order would not effectuate the policies of the Act. Even 
assuming that the employer was in error in not continuing 
to negotiate with the Lithographers after notice of the 
Printing Pressmen’s claims, to require it now, on the basis 
of a technical violation, to bargain with the Lithographers 
would be to impose on its employees a labor organization 
whose majority has been dissipated only by the ineffective- 
ness of their former representative and where recognition 
has been sought by another union." This Court should not 
enforce such an order, since such a course ‘‘would be 
entirely futile and would, in all likelihood, have no result 
other than to arouse bitterness and antagonisms.’’ (Perry 
Coal case, at p. 2250). 


“N.L.R.B. v. Marcus Trucking Co., 286 F.2d 588 (C.A. 2) (1961); 
N.L.R.B. v. Abrasive Salvage Co., 285 F.2d 552 (C.A. 7) (1961); Perry 
Coal Co. v. N.L.R.B., 48 LRRM 2249 (C.A. 7) (1961). 
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CONCLUSION 


Since (1) there is no record evidence of a current 
majority at the time of the alleged refusal to bargain found 
by the Board; (2) there is no evidence of prior unfair labor 
practices which would warrant the presumption of a con- 
tinued majority at the time of the refusal found by the 
Board; (3) Respondent bargained for a reasonable time 
after the settlement; (4) there exists a real question con- 
cerning representation; and (5) the order sought by the 
Board would thwart, rather than effectuate, the policies of 
the Act, it is urged that the Court deny the enforcement of 
the order here sought. 


Respectfully submitted, 

Heten F. Humpnsrey, 
1509 - 22nd Street, N.W. 

Washington 7, D.C. 


Attorney for Respondent 


Washington, D. C. 
Dated: September 18, 1961 


